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THE SUBJECT OF THE CENTURY AND THE PRESENT. 
1789. 18904. 


MANY RULES ARE WELL SETILED. 


INTERSTATE LAW: | SOME INPORTANT RULES ARE UNSETTLED AND DEVEL- 


OPING. 


THE LAW OF THE SUBJECT AS IT IS, IS SHOWN IN 


RORER ON IND SeSTATE LAW, 


SECOND EDITION, by C. % faye Jone 4, ROOK. 


* 

“ The principles upon which the jurisdic tiote ase United States and 
the States should be divided is plain, but to fix a line of demarkation in 
practice will be the most difficult task.”-—JAMES WILSON, in Convention 
of 1787. 





The Relation of the State to the Nation: Tenn. vs. Davis, 100 U.S., 257. 

Interstate Commerce and Police Power: Jn re Rohrer, 140 U. 8S., 545; 
Oniel vs. Vermont, 144 U.S., 323. 

Federal Jurisdiction Over Alleged Criminal Acts Committed Within a 
State: In re Neagle, 135 U.S., 1 

The Effect of Judgments of Sister States— 
In Proceeding in Rem: Penoyer vs. Neff, 95 U.S. 
In Proceeding in Personam: Marsie vs. Watts, 6 Cranch, 148. 

Jurisdiction of State Over Property of Non-Residents: Arndt vs. Grigg, 
134 U. S., 316. 

Estates of Insolvent Non-Residents, Preference of Resident Creditors: ° 
Barnett vs. Kinney, 147 U. S., 476. 

Taxation of Federal Agencies, National Banks, Etc.: Bank vs. Boston, 
125 U. S., 60. 

Jurisdiction of State Over Boundary Stream: Jowa vs. Illinois, 147 
U.8., 1 

Interstate Contracts, Extradition, Administration, Bankruptcy, Etc., Ete. 
In fine, the whole subject is treated ably, comprehensively, upon prin- 

ciple and in the light of the great cases in all the courts. 





One Volume. $5.00 net. Prepaid on receipt of $5.25. 


CALLAGHAN & COMPANY, Chicago, IIL. 
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JUST PUBLISHED. 


THE LAW OF PRIVATE CORPORATIONS. 


BY HENRY O. TAYLOR, ESQ. 


OF THE NEW YORK BAR. 





GIVING AN ACCURATE STATEMENT OF THE LAW REGULATING BUSINESS ENTERPRISES WHICH ARE PROSECUTED THROUGH 
THE INSTRUMENTALITY OF CORPORATE ORGANIZATIONS; DEFINING THE RIGHTS AND LIABILITIES OF THE 
DIFFERENT CLASSES OF PERSONS INTERESTED; AND TREATING OF THOSE RIGHTS AND LIABILITIES ACCORDING 
TO THE MANNER IN WHICH THEY COME BEFORE THE COURTS FOR DETERMINATION. 


Third Edition. 1 Vol. 8vo. $6.00. 





The author in preparing this edition has done more than ‘‘bring the cases down 
to date.’ He has carefully gone over the entire work, presenting the results of de- 
cisions upon novel points within recognized legal principles, and showing to what 
extent or modification the recent changes in the law have made. 

In a review notice of a former edition, the Buffalo Sunday Express says :— 


“A new treatise on the Law of Corporations, if it be well done, needs no justification. The subject 
is of steadily increasing importance, and now, perhaps more than ever before, engages the interest and 
attention of laymen as well as of lawyers. Mr. Taylor’s book will be especially valuable to the pro- 
fession on account of his analytical method of treating the law, and on account of the arrangement of 
topics. He has studied the law with great care and accuracy, the citations of authorities being speci- 
ally abundant. The book merits, and doubtless will have, a favorable reception by the profession.” 

And from the WASHINGTON LAW REporRTER: ‘*The arrangement of the subject is admirable, and 
from a somewhat careful examination of the book we are satisfied that it will prove of great value and 
service to the legal profession.” 


Of Recent Issue. 


BIDDLE ON INSURANCE. 


A TREATISE ON THE 


Law of Insurance, including Fire, Life, Accident, Guarantee, and other Non-Marine Risks, with 
reference to the Decisions in the United States, England, Ireland, Scotland, Canada, and 
the other British Provinces. By Arthur Biddle, M.A. 2 vols., Svo. $10.00. 


The Law Times (London), after commending the plan of the work asa logical one, says: ‘‘The 
cases. ancient and modern, he has evidently studied with care, and he is conversant with the statutes 
which have a bearing upon his subject. His chapter on ‘Parties’ is a most instructive contribution to 
the literature of a somewhat difficult branch of the law. Book III. treats of the ‘Avoidance of the 
Contract,’ and English lawyers will peruse it with much interest. It is a masterly exposition of the 
most modern law of rescission, and the action of deceit, and the defense of fraudulent misrepresenta- 
tion. The second chapter of this book is concerned with ‘Illegality,’ and there we have further evi- 
dence of the thoroughness with which Mr. Biddle has performed his task, and so on throughout the 
two volumes.” 

From the AMERICAN LAW REGISTER AND REVIEW (Philadelphia).— ‘Biddle on Insurance is a wel- 
come addition to the literature of this vast and undefined branch of the law. There is no other satis- 
factory book which aims to cover all or even a considerable portion of the field. The thanks of the 
profession—and indeed of all persons whose business brings them face to face with the problem of insu- 
rance law—are due to Mr. Biddle for putting within our reach in so agreeable a form the results of 
wide reading, careful research and clear thought.” 


KAY & BROTHER, 


PUBLISHERS, PHILADELPHIA, PA. 
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~ Central Law Journal. 


ST. LOUIS, MO., SEPTEMBER 28, 1894 














The promotion of United States District 
Judge Amos M. Thayer to the bench of the 
Unitea States Circuit Court of Appeals for 
the Eighth Circuit is to be highly commended. 
For the past year he has been acting as one 
of the members of that court by assignment, 
and has, in a striking manner, exhibited his 
qualifications therefor. Both as a judge of 
the State Circuit Court of Missouri to which 
he was elected in 1874 and as judge of the 
United States District Court to which he was 
appointed by President Cleveland in 1886 
he has shown himself to be able and upright 
and has merited the confidence and esteem of 
the bar. 


e 
> 





Ex-Governor Russell of Massachusetts, in 
his address before the Yale Law School, has 
said some exceedingly appropriate things as 
to what a constitution should be and as to 
what a constitution should not be. The con- 
stitution of the United States, it is needless 
to say, is a constitution as it should be: ‘‘In 
less than thirty words,’’ says Governor Rus- 
sell, ‘‘it created our whole national judicial 
system.’’ By ‘‘eight words’’ it established 
our admiralty and maritime jurisdiction, 
which, ‘‘by magnificent judicial evolution,”’ 
has broadened the original English idea, until 
jurisdiction extends ‘‘from the ebb and flow 
of the tide so as to cover every league of nav- 
igable water within our continental domain.’’ 
The system of ‘‘comprehensive general prin- 
ciples and broad powers, sufficiently elastic 
to allow of expansion by proper construction, 
yet sufficiently distinct to be effective and 
protective, has stood the test of more than a 
hundred years, has carried us through foreign 
wars and civil conflict, has adequately met a 
phenomenal increase of population, wealth, 
and area with its new and momentous ques- 
tions, has skillfully adjusted the delicate re- 
lations between State and nation, and gov- 
erned as_ efficiently 70,000,000 of people 
scattered through forty-four States, reaching 
from ocean to ocean, as the small population 
of the narrow coast line which embraced its 
thirteen original constituents.’’ Substantially 
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every recent constitution, framed in a south- 
ern or western State is manifestly, in Gov. 
Russell’s opinion, what a constitution should 
not be. The masterful power of ennunciat- 
ing great principles in few words certainly 
seems to have passed away. As far back as 
1848, the constitution of Illinois increased in 
volume ‘‘in the ratio of eight to eighteen ;’’ in 
1875, the constitution of Missouri ‘‘in the ratio 
of eleven to thirty-one ;’’ in 1891, the consti- 
tution of Mississippi became ‘‘almost a code 
of laws’’ containing two hundred and eighty- 
five sections. There is no administrative de- 
tail too petty for the constitutional delegate 
to try his hand at; and the controlling idea 
of our little constitution makers manifestly is 
that when they get a chance to manage mat- 
ters, they must fix them to suit themselves 
and trust nobody—not the legislature, not 
the judiciary, not even the people whom they 
extol as the fountain of political wisdom. In 
one of the new States there are ninety pro- 
hibitions ‘‘upon the legislature in the single 
matter of special legislation;’’ in another, 
the constitution ‘‘even fixes the time within 
which a judge must render his decision ;’’ in 
North Dakota, it requires the Supreme Court 
of the State to do the work of the reporter, 
‘*to prepare a syllabus of the points adjudi- 
cated in each case.’’ The primary purpose 
of a constitution is to create and define a 
government; its next is to secure personal 
and political rights and establish a few of the 
great and fundamental principles of govern- 
ment. To these may be added certain restric- 
tions upon the administrative forces of gov- 
ernment—the legislative, executive and the 
judicial. But such restrictions must extend 
no further than these administrative agencies ; 
that is, they must not bind the principal, the 
body politic. The convention for the better 
security of the people may tell future legis- 
latures how they must work but not what 
they must do. Governor Russell rightly 
argues that these later State constitutions are 
evidences of distrust. They show that soci- 
ety in those States does not trust itself in the 
selection of its own legislative representa- 
tives ; that the people though they do not say 
to aking ‘‘come and rule over us,’’ does say to 
a convention ‘‘come and take care of us; we 
have weakened ; we have not the power of 
self-government which our fathers had.’’ It 
is not unlikely that some future historian after 
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a careful study of our modern State constitu- 
tions will philosophically fermulate as a law 
of political science: ‘‘The longer a constitu- 
tion the weaker the people and the more cor- 
rupt the community.”’ 








NOTES OF RECENT DECISIONS. 


Pustic Highways—SuHADE TrEES—RIGHTS 
or ApJornING LANDOWNER—TELEGRAPH Com- 
pany.—The Supreme Court of Ohio in Dailey 
v. State, 37 N. E. Rep. 710, decide seme 
questions of modern origin as to the rights of 
telegraph companies in public highways, in 
destroying shade trees. It is held that an 
owrer of land adjoining a public highway, 
whose title extends to the center of the road, 
who has cultivated shade trees, planted 
partly on his own land and partly in the line 
of the highway, within the bounds of his 
deed, has a property interest in such trees, 
and the right to their enjoyment, subject 
only to the convenience of public travel. 
The legislature may authorize the construc- 
tion of a telegraph line by a telegraph com- 
pany upon a public highway, in such manner 
as not to incommode the public in the use of 
such highway; but authority so given does 
not empower such company to injure the 
property of an adjoining landowner, nor to 
appropriate any of his property 1ights in the 
highways, except upon the condition that 
compensation be first made; nor is warrant 
given to injure such property, nor to appro- 
priate such property rights, without compensa- 
tion, by the act of congress of July 24, 1866, 
known as section 5263 et seg., of the Revised 
Statutes of the United States. The property 
right of such owner in trees thus cultivated 
by him is a proper subject of legislation for 
its protection, and one who, having knowl- 
edge of the rights of such landowner in the 
trees, proceeds, against the protest of such 
owner, heedlessly, recklessly, and carelessly 
to injure them, may be prosecuted, under 
section 6880 of the Revised Statutes, fora 
wrongful injury to property. The simple 
fact that the. landowner did not, at the time 


Ahe telegraph: line was built, although aware: 
of the purpose to build,” object and prevent: 


its constraction by injunction proceedings, 
will not estop-him, after the expiration of . 10, 
years from the date.: of. .such eotistruction, | 





from asserting his property interest in the 
highway and in the trees growing upon and 
in front of his premises. 





Contract or ScHoo, TraAcHER—CLOSING 
or Scnoot—Act or Gop.—In Gear et al. 
School Trustees v. Gray, 37 N. E. Rep. 
1059, decided by the Appellate Court of In- 
diana, it was held that where one employed 
to teach in a public school for a certain time 
is able and willing to teach during that time, 
the fact that the school was necessarily closed 
part of the time by order of the Board of 
Health, because of the prevalence of a con- 
tagious disease among the pupils, does not 
deprive the teacher of the right to compensa- 
tion for the entire time, since such closing of 
the schools is not caused by the act of God. 
The court said inter alia: 

The question thus presented is a simple one. Was 
the appellee, under the facts pleaded, entitled to re- 
cover forthe time she was not actually engaged in 
teaching the school? It was held by the Supreme 
Court, in Charlestown School Tp. v. Hay, 74 Ind. 127, 
that, under a contract such as the one before us, the 
teacher is entitle] to recover compensation for every 
day covered by the term provided for in the contract, 
and is not confined to the days in which she actually 
taught the school, if the failure to conduct the school 
each day of the term was caused by the wrongful act 
or omission of the authorities. It is not claimed in 
the present case that the appellee’s failure to teach 
the whole number of days was occasioned by the fault 
of the appellant, nor, on the other hand, is it insisted 
that it was caused by any fault ofthe appellee, but 
the contention of the appellant is that the act of clos- 
ing the school was made imperatively necessary by 
the order of the secretary of the County Board of 
Health, which order the appellant was in duty bound 
to obey, and further that, if such order had not been 
made, the contagious disease mentioned, which was 
an act of God, justified said act of closing, and ex- 
cuses the appellant in the non-pertormance of its part 
of the contract. It is the general rule that when the 
performance of a contract becomes impossible on ac- 
count of an act of God the non performance is ex- 
cused, and no damages can be recovered therefor (2 
Pars. Cont. [8th Ed.] 786-789). But it is often a diffi- 
cult question to determine when such failure to per- 
form was caused by an act of God, as mere hardship 
or great difficulty will not suffice. The precise ques- 
tion now under consideration was decided by the Su- 
preme Court of Michigan in the case of Dewey v. Al- 
pena School Dist., 48 Mich. 480,5 N. W. Rep. 646. 
In that case the plaintiff had been regularly employed 
as a teacher in the publicschools for 10 months at $180 
per month. He taught the school from the 2d day of 
September up to the 10th day of December, when the 
school officers closed the schools on account of the 
prevalence of smallpox in the city, and kept them 
closed until the 7th of March, at which time they were 
re-opened, and the plaintiff resumed his duties. The 
district refused to pay for the period of suspension, 
and the teacher brought ‘his action to recover it. It 


“was ‘chimed, gihong other defenses, that “the syspen- 
“sion “Was owing’ to’ the ‘act ‘of God, and that conse- 
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quently all parts of the contract were suspended fur 
the time being. The court decided, however, that the 
position was not tenable. In the course of the opin- 
ion, Graves, J., speaking for the court, said: ‘‘Be- 
yond controversy, the closing of the schools was a 
wise and timely expedient, but the defense interposed 
cannot rest on that. It must appear that observance 
of the contract by the district was caused to be impos- 
sible by act of God. It is not enough that great diffi- 
culties were encountered, or that there existed ur- 
gent and satisfactory reasons for stopping the schools. 
But this is all the evidence tended to show. The con- 
tract between the parties was positive and for lawful 
objects. Onone side school buildings and pupils were 
to be provided, and on the other personal service as 
teacher. The plaintiff continued ready to perform, 
but the district refused to open its houses and allow 
the attendance of pupils, and it thereby prevented 
performance by the plaintiff. Admitting that the cir- 
cumstances justified the officers, and yet there is no 
rule of justice which will entitle the district to visit 
its own misfortune upon the plaintiff. He was not at 
fault. He had no agency in bringing about the state 
of things which rendered it eminently prudent to dis- 
miss the schools. It was the misfortune of the dis- 
trict, and the district, and not the plaintiff, ought to 
bear it.” 





Banks AND BankinG—Pass Boox.—The 
Supreme Court of Kansas say, in Talcott v. 
First National Bank, 36 Pac. Rep. 1066, that 
a pass book given by a bank toa depositor 
is not a written contract, but is prima facie 
evidence that the bank received the amoufits 
at the dates therein stated, and binds the 
bank like any other form of receipt, and is 
open to explanation by evidence aliunde. 
Horton, C. J., says: 

By section 18 of the Civil Code, it is provided that, 
“after the cause of action shall have accrued,” ‘‘an 
action upon any agreement, contract or promise in 
writing’? must be brought ‘‘within five years,” and 
“an action upon a contract not in writing” ‘‘within 
three years.”’ It is claimed that as the alleged set-off, 
being evidenced by a bank or pass book, was upon an 
“agreement, contract or promise in writing,’ the 
statute of three years was no bar. The trial court 
ruled otherwise. The pass book was balanced De- 
cember 15, 1885. This action was commenced April 
14, 1890,— more than four years after that date. The 
authorities are that the entry in a pass book, ‘‘by the 
proper officer, of the amount and date of the deposit, 
is prima facie evidence that the bank received the 
amount, and binds the bank, like any other form of 
receipt. But the entry is only a receipt, and is open 
to explanation by evidence aliunde, and, if shown to 
be a mistake, is no longer binding upon the bank. The 
receipt is also open to correction in favor of the de- 
positor, if it be erroneous.”’ 2 Am. & Eng. Enc. Law, 
pp. 102,$ 103, and cases cited; Morse, on Banks, in 
volume 1 (3d Ed.), § 290, says: ‘‘A bank book is prima 
facie evidence, but no more, and is open to explana- 
tion by parol evidence, for it is nota contract.” In 
Davis v. Bank, 53 Mich. 163, 18 N. W. Rep. 629, the 
court observed that “the bank book is no contract, 
and is only one of the means of indicating, the state of 
‘the funds.”” The reasons why a pass book given to 
the depositor, and its entries therein, do not constitute 





a contract in writing, are fully stated in the author- 
ities cited. See, also, Bank vy. Smith, 19 Johns. 116; 
Asher v. Bank, 7 Alb. Law J. 43; Anderson v. Lever- 
ick (Iowa), 30 N. W. Rep. 39. The case of Jassoy v. 
Horn, 64 Ill. 379, is not applicable, because in Illinois 
the statute provides that actions brought upon “evi- 
dence of indebtedness in writing’ have the same 
limitation as actions upon contracts in writing. A 
pass book is “evidence of indebtedness in writing,” 
but not a contract in writing. As against the ruling 
of the trial court, the case of Long v. Straus, 107 Ind. 
94,6N. E. Rep. 123, and 7N. E. Rep. 763, is cited. 
The action in that case was upon a written instrument 
in the nature of a certificate of deposit, properly 
signed by the party executing the same. It was more 
than a mere receipt, for it embodied an agreement. 
Elliott, J., speaking for the court, said: ‘‘The instru- 
ment declared on isa contract. Itisa written con- 
tract. It cannot be contradicted or varied by parol 
evidence.” ‘It is by no means certain whether it is 
not a regular certificate of deposit.”” ‘‘As the contract 
is a written one, not subject to variation by parol 
evidence, the agreement to repay the money must 
exist in it, or not exist at all.”? Many other cases are 
referred to, of similar kind, but it would not do to 
hold that an entry on a deposit slip or in a pass book 
is such a written contract that all oral negotiations 
and stipulations are merged in the receipt or writing. 
Bank y. Clark (N. Y. App.), 82 N. E. Rep. 88. 





THE ESTATE OF DOWER AT COM- 
MON LAW AND BY STATUTE. 





One of the most ancient customs observed 
in law is the conferring upon a widow for life 
a portion of her husband’s property. Coke 
and Blackstone! acknowledge their inability 
to trace its source and its origin has been 
claimed by the Germans and by the Nor- 
mans.” Its object was tosecure to the widow 
asure and competent sustenance and the 
right was so constituted that the husband was 
unable to defeat it. The antiquity of the 
subject is hardly less noticeable than the 
reverence with which it seems to have been 
regarded by the early writers and authorities. 
‘*There be three things highly favored in 
law, life, liberty, and dower,’’ says Coke,’ 
and Chief Justice McKean declared that 
‘‘dower is a legal, equitable and moral right, 
favored in a high degree by the law and next 
to life and liberty held sacred.’’* The por- 
tion of land reserved for dower has some- 
times been so small as one-tenth and at other 
times so large as one-half. But the English 
statutes afterwards adopted in the United 
States fixed the portion at one-third. At 

1 Scrib. Dow. Chap. I. 
2 4 Kent Comm. 35, 
8 Coke Litt. 124, b. 


4 Kennedy v. Nedrow, 1 Dal. (U. S.) 415. 
5 Stew. H. & W. Sec. 247. 
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common law there was inchoate dower, estab- 
lished by the marriage of the parties and the 
seizin of the husband of the real property, the 
consummate dower, established by the mar- 
riage the seizin, the death of the husband 
prior to the wife, and the assignment of the 
dower to the wife after the husband’s de- 
cease. Unlike the estate of curtesy, the 
birth of issue was immaterial.’ 

I. Marriage.— A valid marriage must 
have existed between man and wife up to the 
time of the husband’s death.® But the form 
of the marriage whether by formal religious 
or civil ceremony or simply per verba de 
praesenti, was not called in question. 
The English rule that the marriage must 
not only be valid but legal, in /fucie 
ecclesiae, never obtained in this coun- 
try, where simple cohabitation and re- 
repute have been considered sutlicient to es- 
tablish the contract.” But the validity of the 
marriage must be unquestioned and though a 
woman innocently supposes herself married 
when in fact she is not, the law cannot re- 
pair the fraud and sustain her supposed 
right by granting her dower.'? Where, how- 
ever, a married man represented himself to 
be unmarried and married again and there 
was cohabitation and a general understand- 
ing that the parties were husband and wife 
both before and after the death of the first 
wife, and the supposed husband died, the 
second wife was allowed her dower and the 
heirs of her husband were defeated in their 
attempt to prevent hes enjoying the right." 

II. Death of Husband.—In order that the 
estate be vested in the wife, the husband’s 
prior natural death must be established.” 
But the evidence in proof of death may be 
simply circumstances and repute. His death 
may have been long believed by the family or 
along uninterrupted absence may presume 
the event.” 

Ill. Seizin of Husband.—There must be 
seizin in Jaw or seizin in fact by the husband 


6 50 Am. Dec. 473. 

72 Bl. Com. 131. 

8 Stew. M. & D. See. 446. 

9 Carter v. Parker, 28 Me.509,5 Am. & Eng. Ency. 
Law, 887. 

10 De France v. Johnson, 26 Fed. Rep. 891. 

ll Fenton vy. Reed, 4 Johns. 52, 4 Am. Dec. 244; 
Donnelly v. Donnelly, 8 B. Mon. 113. 

12 Litt. Sec. 36; Sutliff v. Forgery, 1 Cow. 89; Plat- 
ner v. Sherwood, 6 Johns. Ch. 129. 

13 Newman v. Jenkins, 10 Pick. 515; Cochrane v. 
Libby, 18 Me. 39. 


established by a deed of land, although the 
deed be unrecorded and possession under a 


of the wife.“ And so far as the husband’s 


other title the seizin of the husband cannot 





before the wife’s dower will attach. A 
right of entry held by another under a claim 
of title was insuflicient, as was likewise a 
judgment before execution. Seizin is fully 


warranty deed is suflicient to sustain the title 


heirs are coneerned, even a wrongful seizin 
by the husband will allow the wife her 
dower.®© It has been held in various States 
that if a third party accepts a conveyance of 
property from a husband and possesses no 


be denied.” And the rule in the other cases 
has been so far extended that the third party 
cannot deny the husband’s title at all, nor 
even set upa better title in himself.'> But 
this rule has been severely and justly criti- 
cised for the reason that an estoppel to be- 
come effectual must be mutual and if the es- 
toppel is based on the acceptance of the es- 
tate from the husband and the husband’s 
title was bad, no estate passed.” Further 
the seizin of the husband must be for his 
own personal use and must have been bene- 
ficial. The duration of the benefit is imma- 
terial. It may be only for a few minutes, but 
so long as a benefit has actually existed the 
seizin is sufficient.” So long as the husband 
holds the property not for his own use, but 
for the use of another, in a representative 
capacity, such as an executor or trustee, the 
wife can claim no interest either by dower or 
other right.” Where a judgment has been 
entered against the husband before marriage, 
the widow’s dower is subject to the judgment, 
unless the judgment was entered on the day 
of her marriage and in that case it has been 
held the right of dower takes precedence.” 

M4 1 Serib. Dow. 255. 

17 Am. Rep. 699; Wheeler vy. Smith, 50 Mich. 93. 

16 Hitchcock vy. Harrington, 6 Johns. 298; 1 Scrib. 
Dow. 269. 

17 Chapman vy. Schroeder, 10 Ga. 321; Owens v. Rob- 
bins, 19 Ill. 545; Mason v. Allen, 6 Me. 243; Wedge v. 
Moore, 6 Cush. 8; Sherwood vy. Vandenburgh, 2 Hill, 
203; Brown v. Potter, 17 Wend. 164. 

8 Jewell v. Harrington, 19 Wend. 241; Norwood v. 
Morrow, 4 D. & B. (W. C.) 442. 

19 Sherwood v. Vandenburgh, 2 Hill, 203; Osterhout 
vy. Shoemaker, 3 Hill, 513. 

20 Smith v. McCarty, 119 Mass. 519; Johnson v. 
Plume, 77 Ind. 465. 

21 Tillman v. Spawn, 68 Ala. 102; Coates vy. Cheever, 
1 Cow. 460. 


22 Warren v. Alstyne, 8 Paige, 518; Ingram vy. Mor- 
ris, 4 Harring, 111. 
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And the same principle follows in the case of 
a mortgage. The widow’s dower in the lands 
precedes all claims except the demand of the 
mortgagee, and although the mortgage was 
given for the purchase price her dower must 
come out of the surplus. If the seizin of the 
husband to the realty be complete, it carries 
with it a seizin of all the incorporeal heredi- 
taments appertaining thereto. So that the 
wife is dowerable with commons, mines and 
rents,” as well as with grass and fruit, which 
do not result from special cultivation. But 
she has no interest in the crops sown.* 
When lands have been exchanged by the 
husband, the widow is not entitled to dower 
in both, but there must be a mutual grant of 
equal interests and not the giving of a fee for 
an equitable interest.22. The State, however, 
isentitled to take land for public purposes by 
right of eminent domain, and in such in- 
stances the widow’s dower is extinguished.” 

IV. Incidents of the Estate.—Joint estates 
were never subject to dower but the rule is 
otherwise in respect to estates in common and 
in coparceny.” But even in the case ofa 
joint estate, if the estate is destroyed by any 
other means than the husband’s assignment, 
dower still attaches.*> From their very na- 
ture estates in reversion and remainder could 
not be subject to dower, neither is there 
dower in dower lands.” In determinable 
fees the right to dower exists except where 
the estate ceases before the husband dies. In 
that case dower does not become consummate. 
In one particular feature the various States 
have by statutory provision changed and en- 
larged the common law rule which permitted 
dower only to legal estates. The hushand’s 
seizin must have been legal. The statutes 
giving dower in equitable estates are reme- 
dial and are intended to apply to estates 
which vested in the Lusband prior to the en- 
actment. But there must be observed the 
distinction between an equitable estate and 
right. There is no dower in a right and the 
husband’s equity must be as complete as in 
law his seizin must be perfect.** Pennsyl- 


3 4 Kent, 41. 

24 Coates v. Cheever, 1 Cow. 460. 

% 2 Bl. 823. 

23 Moore v. Mayor, ete., 8 N. Y. 110. 

27 Maybury v. Brien, 15 Pet. 21; Smith v. Smith, 6 
Lans. 313. 

8 1 Scrib. Dow. 337; Maybury v. Brien, 15 Pet. 21. 

*” Glany, lib. 6, ch. 16. 
*® The common law rule exists in Ct. Del., Fla., Ga., 





vania is the only State which never admitted 
the rule that dower was attachable merely to 
legal estates. There have been frequent 
cases where the husband has made a contract 
to purchase real estate and the deeds have 
not passed at the time of his death. A por- 
tion or all of the purchase money may have 
been made and yet the question whether or 
not the wife is entitled to her dower interest 
is almost entirely dependent upon the terms 
of the contract. Where the husband has 
paid all of the purchase money and would be 
entitled to a deed some cases have held that 
dower was maintainable, and others have 
held that where no money has been paid the 
right does not exist.” But there is very 
much doubt concerning the question where 
only a part of the purchase money has been 
paid.® It is quite conceded, however, that 
where the agreement is that the title is not 
to pass to the husband until all of the pur- 
chase money is paid, that no dower exists, but 
that where on part payment of the purchase 
price, the possession of the property is sur- 
rendered to the husband and the vendor re- 
tains the title as security, the widow should 
have dower, subject, however, to the seller’s 
lien.** The husband cannot defeat the wife’s 
right by mortgaging the estate and dower 
is not barred provided the wife does not join 
in the conveyance, and where the husband 
dies possessed of the equity of redemption 
the widow may compel the personal represent- 
atives to redeem or the widow may herself 
redeem, but as arule she is then obliged to 
pay the full smount due the mortgagee, and 
in such a case she cannot compel a contribu- 
tion from those succeeding to her husband’s 
rights. The personal representatives are 
chai geable with the duty to redeem the mort- 
gaged premises simply to the extent of the 
assets. There is no personal responsibility 
on them to secure to the widow her dower 
right. 

In mortgage foreclosure where the wife has 
executed the mortgage jointly with her bus- 
Me., Mass., Mich., N. H., S. C., Vt., Wis. The rule 
is abolished in Ark., Ala., I']., Ky., Md., Miss., N. J. 
N. Y., N. C., Ohio, R. I., Tenn., Va., W. Va. 

31 Taylor v. Kean, 68 IIl. 339. 


82 Latham v. McLain, 64 Ga. 320; Barnes v. Gray, 7 
Iowa, 26. 

83 Edmondson y. Montague, 14 Ala. 370; Brewer v. 
Van Arsdale, 6 Dana, 204. 

84 Claiborne v. Henderson, 3 H. & M. (Va.) 322. 
% Am. & Eng. Ency. Law, vol. 5, p. 900. 
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band and is made a party to the action, the 
right of dower is completely extinguished. 
There is only one instance where a mortgage, 
not executed by the wife still takes prece- 
dence to the dower right. That is when at 
the time the property is purchased the hus- 
band gives a mortgage to the vendor in full 
or part payment of the purchase price. 
Before the husband’s death the right of the 
widow is inchoate and gives her no title to 
the estate whatever. She can neither sell, 
mortgage or otherwise dispose or incumber 
her right for it does not rise to the dignity of 
an estate until the death of the husband, 
when the right becomes vested and the life 
estate is created. On the happening of that 
event, the widow becomes the owner of the 
life estate in one-third of her husband’s lands, 
and she can sell, mortgage or incumber it 
andit in turn becomes liable for all taxes or 
assessments levied against it and is charge- 
able with her debts.*’ Under the common 
law the widow might work a forfeiture of the 
estates by undue waste but this rule has not 
been enforced in all its strictness, although 
in many States by express statute she may 
still forfeit the estate by reason of waste,*§ 
while in other States, she is liable for all 
damages committed by permitting waste.® 
At common law it was not possible for 
the husband before marriage to make any 
provision for the wife which would bar her 
dower. Neither was a woman’s antenup- 
tial agreement binding so far as to prevent 
her from exercising her right, and where there 
is no statute to the contrary the rule still ob- 
tains that no agreement, stipulation, contract, 
deed or other instrument purporting to re- 
linquish the estate of dower will be binding on 
the wife at law. But relief by way of equi- 
table jointure provided for by the statute of 
uses, which was adopted by the common law 
of the United States, has always been recog- 
nized and antenuptial agreements have in 
this wise been enforced.” But a release not 
valid at common law would not be valid in 
equity. Dower may be defeated both di- 
rectly and indirectly both by acts of the hus- 


3% Maybury v. Briens, 15 Pet. 21. 

87 2 Scrib. Dow. 280. 

% Del., Ill., Ky., Me., Minn., Miss., N. J., N. Y., N. 
C., Ohio & R. I. 

39 Md., N. H., Mich., Ohio, S. C., Va., Vt., Wis. 

40 Brit. Stat. 301, 302; Andrews v. Andrews, 8 Conn. 
49; Jordan v. Clark, 81 Ill. 465. 





band before marriage or by operation of law. 
But releases from the wife to the husband 
have been held void in every instance where 
the point has been called in question. A re- 
lease of dower under a statute directly to the 
husband is void and although the wife be 
authorized by statute to contract, any 
agreement between husband and wife has 
been held of no effect, and this even when 
the release in’ question was commanded by a 
court of equity." The husband may so in- 
cumber his property before marriage that the 
value of the dower interest will be practi- 
cally destroyed and this rule has been so far 
extended as to barthe wife’s rights where 
the deed was not executed or recorded.” 
And even the husband’s agreement to con- 
vey takes precedence of dower.” However, 
deeds, judgments, or other conveyances 
which are executed on the day of marriage 
are held to be fraudulent so far as the wife’s 
interests are concerned. So every secret 
disposition or change of the property with 
the intent to deprive the wife of the rights 
would be deemed fraudulent.44 At common 
law no conveyance after marriage could de- 
feat the wife’s interest unless she expressly 
joined in the instrument of conveyance. 
This rule was adopted in the statutes of most 
of the States.” A few of the States how- 
ever, now permit the husband to execute a 
conveyance alone, but this power must be 
specifically given as every presumption will 
be construed in favor of the old rule. Of 
the United States, Georgia perhaps more 
than any other State has advanced the rule 
to such an extent that a man can do pretty 
much as he pleases with his own property 
and can alienate his lands without his wife’s 
consent and her dower will not follow the 
lands. A husband in Georgia has a right to 
intend the defeat of dower and to effectuate 
the intention, provided he does it by an act- 
ual and real conveyance. His will subse- 
quently executed in which he makes no pro- 


41 Markling v. Markling, 30 Ark. 17; Carson v. Mur- 
ray, 3 Paige (N. Y.), 483; White v. Wagner, 25 N. Y. 
828; Martin v. Martin, 22 Ala. 86; Crain vy. Cavanna, 
36 Barb. 410; Lake v. Gray, 30 Lowa, 415. 

#2 Rawling v. Adams, 7 Md. 26. 

43 Kitner v. McRae, 2 Ind. 453; Firestone v. Fire- 
stone, 2 Ohio St. 415. 

44 Pomeroy v. Pomeroy, 54 How. Pr. 228; Cranson 
y. Cranson, 4 Mich. 230. 

4 Stimson Am. St., Section 3249. 

4 Stim. Am. St. p. Sec. 3203. 
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vision whatever for his wife is not relevant 
as to whether the conveyance was real or 
only colorable and pretended.” The same 
case is authority for the rule that an actual 
sale and conveyance in Georgia though made 
for the purpose of defeating dower, will be 
upheld in favor of the purchase against the 
widow’s claim. 

The statutes of Edward 13, chapter 34, 
provided that a wife forfeited her right to 
dower by elopement and adultery and pro-, 
visions similar to this have been embodied in 
the statutes of several of the States.“6 The 
most general form by which dower is released 
or defeated is by deed of conveyance to which 
the wife is a party. But whether in form of 
a joint deed or by separate contract the re- 
lease must be actual to have any effect on the 
wife’s right.“ And there is no such thing as 
release of dower by parol.®® There being no 
possible right at common law for a wife to 
release to her husband, hence the statutory 
provision providing for release and defeat of 
dower by the wife’s contract must be scru- 
pulously observed to have a valid effect. Thus, 
in Oregon, a conveyance or release by a wife 
to her husband of her inchoate right of dower 
is entirely void.“! And in New York it has 
been recently held that a release of dower by 
a wife direct to her husband will not enable 
him by his sole and separate deed to con- 
vey the land free of her dower right, since if 
the release is at all effectual the husband 
becomes vested with a fee simple and the 
dower right immediately reattaches by oper- 
ation of law.” It should be here observed 
that statutes which relate to the separate 
property of married women do not, in any 
Way, provide for contracts releasing dower.” 
There is alsoa further disability to be con- 
sidered aside from coverture. If the wife be 
an infant it becomes a_ serious question 
whether a release executed by her is valid. 
In some States the infant’s release has been 
held to be absolutely void. But the rule is 


4 Flowers vy. Flowers, 89 Ga. 682. 

#® Stim. Am. Stat. Sec. 3246. 

4 Marvine vy. Smith, 46 N. Y. 571, 44 Am. Dee. 448. 

50 Tasker v. Bartlett, 5 Cush. 359; Lathrop v. Foster, 
51 N. Y. 287. 

51 House vy. Fowle, 20 Oreg. 163. 

52 Weightman v. Schleifer, 63 Hun, 633. 

%3 McCormick v. Hunter, 50 Ind. 186; Ulp v. Camp- 
bell, 19 Pa. St. 861. 

4 Sanford y. McClean, 3 Paige, 117, 283 Am. Dee. 778, | 
49 Am. Dee. 538.” * ; ere ec 


at ey hoe -dUA 





settled by the great weight of authority that 
such contracts are not wholly void but merely 
voidable.” But if the contract is subsequently 
avoided the wife is not obliged to refund the 
purchase money.® The laws of Massachu- 
setts, however, have settled the question of 
an infant’s disability beyond all controversy. 
It is provided by statute that guardians may 
be appointed of married women, who are in- 
competent by reason of their infancy to re- 
lease right of dower or of homestead and 
husbands are allowed to be such guardians.” 
By a legal jointure, under the statute of uses, 
the widow’s dower is barred, and by an equi- 
table jointure she is put to an election be- 
tween her right of dower and some substi- 
tute offered in its place. But in the exercise 
of her elective privilege the courts have been 
lenient with the widow, and in cases of igno- 
rance, gross injustice, as well as fraud, the 
election has been held inoperative and the 
original right of dower continued in full force. 
A late case in Pennsylvania has reaflirmed 
this principle. A widow is not bound by her 
election to take the provision made for her 
by her husband’s will where she was ignorant 
of her right under the intestate laws when 
she executed the instrument of acceptance of 
such provision and no explanation was made 
of her rights in either case although she was 
not deceived or misled. And this is fol- 
lowed by even a broader case in Illinois, 
where a woman had been bequeathed certain 
property by her husband, afterward executed 
a release under seal, electing to take the leg- 
acy in lieu of dower. The property taken 
was much less in value than that which she 
would have reccived had her husband died 
intestate. The court held that she was not 
estopped from renouncing the, provisions of 
the will and claiming dower, since her acts 
had not prejudiced the devisees.” After the 
husband’s death the wife may lose all claim 
to dower by reason of laches, but statutes of 
limitation do not as a rule apply.“ The uses 
of the State or the termination of the hus- 
band’s interest will defeat the widow’s claim 

55 Bool y. Mix, 17 Wend. 119; Hughes v. Watson, 10 
Ohio, 127; Adams v. Palmer, 51 Me. 480; Touse v. 
Norcars, i2 Mo. 549; Watson v. Billings, 88 Ark. 278. 

56 Markham v. Merritt, 8 Wis. 438. 

57 Acts 1890, ch. 259, p. 159. 

58.In re Wordburn’s Estate, 138 Pa. St. 606. 

59 Ward vy. Ward, 25 N. E. 1012. : 

60.2 Scrib: Dow. 559; Riee'v. Nelson, 27 Lowa, 148; 
Jones v. Powell, 6 Johns: Ch. 194. #26 Jit 





CA oh 
- —— 


7 





— 


pre 


iy 


—_ 


meee 


ae 





a 
— . 


te ible a Seale 


et omen! 


ae 


— 


== 


se 


4s 
a POS. 


=F 


a os 


ee eee es 


eS 


Fra 





oe 


8p Benen, 


262 





CENTRAL LAW JOURNAL. 





No. 13 








and legal proceedings instituted for the sale 
of lands under liens prior to the dower de- 
stroy the estate.“' And there are also 
other legal proceedings not against the land 
but of a personal nature that divest the wife 
of whatever right she may have possessed. 
Such a result is reached by an absolute di- 
vorce Buta legal separation or divorce a 
mensa et thoro is not abar to dower. Unless 
provision is otherwise made by statute an ab- 
solute divorce extinguishes dower and curtesy 
alike. Mr. Justice Gray says, ‘‘It has been 
generally held that a va‘id divorce from the 
bond of matrimony, for the fault of either 
party, cuts off the wife’s right of dower and 
the husband’s tenancy by the curtesy unless 
expressly or impliedly reserved by statute.’’® 
In many States, however, the statutes have 
provided that where the wife is not at fault 
she shall not lose her right of dower even 
though she secure an absolute divorce and 
the rights are enforceable immediately on the 
dissolution of the marriage by decree, the 
time of the husband’s death being imma- 
ter‘al. Butif the time when dower is to take 
effect is not fixed by statute, no right can 
vest until the husband’s death.“ The decree 
of a foreign court dissolving the marriage on 
the grounds of adultery will have the effect 
of defeating the wife’s estate. But a foreign 
judgment of divorce for cause other than 
adultery, which has the effect of depriving 
the wife of dower in the State where it is 
rendered will not have such effect in New 
York. And it is there beld that the consti- 
tution of the United States and enactments 
thereunder providing for full faith and credit 
to be given to the judgments of a sister State, 
while they make such foreign judgment con- 
clusive of the fact, that the divorce was 
granted as therein stated, give it no extra- 
territorial effect in land of the husband.® 
The time within which the widow is entitled 
to have her dower assigned is regulated al- 
most wholly by statute. At common law she 
had forty days in which to tarry and reside 
in the residence of the husband. The assign- 
ment may be made without legal proceedings, 


61 Lewis v. Smith, 11 Barb. 152, Helms vy. Trove, 4 
Ind. 210. 

62 Barrett v. Failing, 111 U. S, 528. 

63 Forrest v. Forrest, 6 Duer, 102; Gisen v. Marr, 27 
Me. 212; Hunt v. Thompson, 61 Mo. 148. 

64 Hunt v. ‘Thompson, 61 Mo. 148 

6 Van Cleat vy. Burns, 183 N. Y. 540. 








and it may consist of metes and bounds, 
rents and profits of real estate and in some 
States the widow is allowed to accept a gross 
sum in lieu of her dower interest, releasing 
the estate from charge. 

In following the history of the estate of 
dower, it is of interest to note that the right 
has been restricted, modified or abolished 
just in proportion as woman has acquired ad- 
ditional political influence or position. In 
Wyoming where women have ubsolute suff- 
rage and sit in judgment as jurors, estate by 
dower has been swept away and no such right 
is recognized. The conclusion is inevitable 
that if general suffrage is granted to women, 
thus placing them on a level with men in po- 
litical right, the remedial laws and statutes, 
which have been followed and enacted for 
their especial benefit and protection must be 
done away with. The question of sex will be 
entirely eliminated from the purpose of the 
law and there can be no further necessity to 
supplicate for protection, under the plea of 
disability. The right to dower, peculiarly 
adapted for women’s care and support will 
have no excuse anywhere for its existence, 
for with female suffrage must come absolute 
equality unaccompanied py special favors or 
conditions. GEORGE LAWYER. 

Albany, N. Y. 





6 2Scrib. Dow. ch. 24; N. Y. Code Civ. Pro., Sec. 
1617. 








CRIMINAL LAW — DIVISION OF COUNTY — EF- 
FECT ON PENDING PROSECUTION —MISCON- 
DUCT OF JURY— READING NEWSPAPER AR- 
TICLES. 


PEOPLE V. STOKES. 
Supreme Court of California, June 23, 1894. 


1. Where after a prosecution is commenced, the 
part of the county in which the offense was committed 
is organized into anew county, such new county has 
jurisdiction of the offense, the prosecution in the old 
county having been dismissed. 


2. Where the jury, after retiring to deliberate on a 
verdict, read newspaper statements that two men will 
hang the jury, that their identity is known to the pub- 
lic, and that attempts were made to corrupt the jury, 
the verdict will be set aside. 


GAROUTTE, J.: The defendant was charged 
with robbery, alleged to have been committed at 
Armona on March 2, 1893. He was convicted of 
grand larceny, and appeals from the judgment 
and order denying his motion for a new trial. 
Upon March 2, 1893, the date of alleged crime, 
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Armona was in Tulare county. On May 29, 1893, 
the county of Kings was organized out of a por- 
tion of Tulare county, and Armona is now, and 
has been since that time, in the county of Kings. 
The defendant vontends that the superior court 
of Kings county had no jurisdiction over the al- 
leged offense, and for that reason the judgment 
of conviction is void. He raised the question in 
the court below upon motion to dismiss the prose- 
cution for want of jurisdiction, and, on the hear- 
ing of his motion, supported it by evidence show- 
ing that before the organization of Kings county 
there was commenced inthe superior court of 
Tulare county a prosecution for the identical of- 
fense charged in this case, which proseeution was 
pending in said court at the date of the organiza- 
tion of said Kings county. The prosecution in 
Tulare county was dismissed prior to the inception 
of criminal proceedings against the defendant, 
upon which he was subsequently convicted in 
Kings county. Has the accused been tried and 
convicted in the proper county? We find no case 
directly in point upon the question here involved. 
The authorities all agree that the newly-created 
county has jurisdiction of a defendant charged 
with the commission of an offense prior to the 
creation of the new county, and upon territory 
within its boundary lines. But the question of 
jurisdiction seems never to have arisen where a 
prosecution was actually pending at the time the 
new county was created. As supporting the gen- 
eral principle above stated, see McElroy v. State, 
13 Ark. 708; Murrah v. State, 51 Miss. 675; State 
v. Bunker, 38 Kan. 737, 17 Pac. Rep. 651; State v. 
Jones, 9N.J. Law, 357; State v. Donaldson, 3 
Heisk. 48; Bish. Cr. Proc. § 49. We do not think 
that the fact of an existing prosecution against 
the defendant in Tulare county at the date of the 
creation of the new county of Kings causes any 
exception to the general rule declared in the 
foregoing authorities. At the time the accused 
was tried and convicted, no proceedings were 
pending against him in Tulare county, and we 
are unable to see that he occupied any different 
position than if there had never been any prose- 
cution begun in that county. Possibly, a judg- 
ment of conviction under the first prosecution 
would have beer a valid and legal judgment. U. 
S. v. Dawson, 15 How. 467. But, even conceding 
such to be the fact, it does not follow that the 
mere circumstance of the existence of a pending 
prosecution at the date of the creation of the new 
county (which was subsequently dismissed) is a 
bar to a second prosecution. Why should it be? 
In the absence of the first prosecution, it is con- 
ceded that the new county was the proper county 
for trial; yet, under the first prosecution, it is not 
claimed that the defendant was either acquitted 
or convicted, for it is perfectly apparent that 
jeopardy did not attach. He now stands before 
the court exactly as if no proceedings were ever 
taken against him in Tulare county. If the su- 
perior court of that county had no jurisdiction to 
try the defendant, then, beyond question, the 








prosecution and conviction were properly had in 
Kings county; and, if the superior court of Tulare 
county had jurisdiction of the offense and the 
defendant, it had jurisdiction for all purposes, 
and consequently it had the power to dismiss the 


prosecution and discharge the defendant. The 
fact that the court may have made the order upon 
insufficient grounds, and thus have committed 
error in so doing (which is not conceded), is 
foreign to the question. The dismissal of the 
case was a matter within the power of the court, 
and the order of dismissal, as far as the defendant 
is concerned, was as effectual as though made 
upon the most incontestible ground. We see no 
cause of complaint upon his part. He has been 
deprived of no constitutional right. He has had 
aspeedy and public trial by an impartial jury 
selected from the county including the territory 
upon which the crime was committed. Indeed, 
the defendant is favored in this respect, for he 
has been tried by a jury selected from a vicinage 
much more restricted than if the trial had been 
had in the county where the original prosecution 
was begun. 

2. Itis insisted that a new trial should have 
been granted because of misconduct of the jury 
after they had retired'to deliberate upon their 
verdict. The misconduct charged consisted in 
the jury reading from a local newspaper an arti- 
cle containing a report of some of the evidence 
in the case, given at the trial, which included a 
matter of evidence the court had rejected as in- 
admissible, and also contained intimations that 
two of the jurors had been corrupted. The evi- 
dence bearing upon the question was given by 
the officer in charge of the jury. No contrary 
showing was made by the affidavits of jurors or 
otherwise. Indeed, conceding that the article 
was read by them, they could make no showing 
that would relieve them of the effects of their own 
misconduct. 

A juror is not allowed to say: ‘I acknowledge 
grave misconduct. I received evidence without 
the presence of the court. But those matters had 
no influence upon my mind when casting my 
vote in the jury room.”’ The law, in its wisdom, 
does not allow ajuror to purge himself in that 
way. It wassaidin Woodward v. Leavitt, 107 
Mass. 466: ‘*But where evidence has deen intro- 
duced tending to show that without authority of 
law, but without any fault of either party or his 
agent, a paper was communicated to the jury 
which might have influenced their minds, the 
testimony of the jurors is admissible to disprove 
that the paper was communicated to them, though 
not toshow whether it did or did not influence 
their deliberations and decisions. A juryman 
may testify to any facts bearing upon the ques- 
tion of the existence of the disturbing influence, 
but he cannot be permiited to testify how far 
that influence operated upon his mind.’’ There 
are intimations in the cases of People v. Golden- 
son, 76 Cal. 328, 19 Pac. Rep. 161, and People v. 
Murray, 85 Cal. 350, 24 Pac. Rep. 666, tending to 
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oppose the foregoing views, but they do not ex- 
press the law. The article of which complaint is 
made had the following heading: ‘The Stokes 
Case—Third Day of the Armona Robbery Trial 
—Undersheriff Hall Testifies about the Fifty-Dol- 
lar Silver Certificate—A Condensed Report of the 
Trial—A Hung Jury Intimated—Colonel Mazu- 
ma’s Presence.”’ The article concludes as follows: 
“Tt is currently reported on the streets that the 
jury will fail to bring ina verdict, and that two 
men will hang the jury. It is also believed that the 
two men are known, and that the whereabouts of 
‘Colonel Mazuma’ are also known.”’ It is exceed- 
ingly unfortunate that a newspaper should pub- 
lish such an article pending the trial of an im- 
portant criminal case. Newspaper comments of 
this character are well calculated to interfere 
with the due and proper administration of justice. 
The jurors should not have read the article. The 
newspaper should not have published it. The 
publication of such articles during the pendency 
of important trials serves no good purpose, but, 
on the contrary, tends to impede and adulterate 
the stream of justice. This article results in giv- 
ing a defendant a new trial in an important case, 
for we discern no other ground for a reversal of 
the cause, save the one now under consideration. 

We will now pass to an examination of the law. 
In speaking to this question, Mr. Hayne, in his 
very valuable work upon New Trials and Ap- 
peals, after an exhaustive review of both princi- 
ple and authority, at section 27, says: ‘The rule 
laid’ down by the foregoing cases, viz: that, where 
an irregularity is shown which may bave influ- 
enced the result, it is for the successful party to 
show that as a matter of fact it did not, rests upon 
sound principles. Corrupt and other improper 
actions are usually done in secret, and are care- 
fully covered up; and it would always be diffi- 
cult, and in many cases impossible, for the moy- 
ing party to show that the irregularity was in 
fact followed by some corrupt or otherwise im- 
proper influence, while it is comparatively easy 
for the juror to explain an apparently doubtful 
actifit be innocent. * * * The rule above 
stated is sustained by high authority. The 
views of such jurists as Shaw, Sharkey, Field, 
and Clifford are not to be lightly put aside. In 
California the cases of People v. Backus, 5 Cal. 
276, and People v. Brannigan, 21 Cal. 337, and 
People vy. Turner, 39 Cal. 370, seem to conclu- 
sively settle the matter. The rule, however, like 
every ‘other rule, is to have a reasonable, and not 
a forced, application. It does not apply where 
there is only a bare possibility of the result hay- 
ing been affected. The case must be such that 
the court cannot determine with any reasonable 
certainty whether the result was affected or not.” 
As directly supporting the author’s text and the 
views of this court, we cite Com. v. Roby, 12 
Pick. 519; Hare v. State, 4 How. (Miss.) 193; 
McCann Vv. State, 9 Smedes & M. 468; Keenan y. 
State. 8 Wis. 138; Wormley’s Case, 8 Grat. 714; 
State v. Prescott, 7 N. H. 288; People v. Backus, 





5 Cal.{ 276; People v. Brannigan, 21 Cal. 337; 
People v. Turner, 39 Cal. 370; People v.:McCoy, 
71 Cal. 395, 12 Pac. Rep. 272. 

The remaining question presented is, was the 
article not calculated to prejudice the result of 
the trial? Is it apparent that it could have had 
no influence upon the verdict? If not, the de- 
fendant should be awarded a new trial, for he 
has not yet had that fair and impartial trial to 
which he is entitled by constitution and statute. 
It is said in People v. McCoy, supra: ‘*There is 
no doubt, however, that the reading of news- 
papers, by jurors while engaged in the trial of a 
cause is an inattention to duty which ought to 
be promptly corrected; and, if the newspaper 
contains any matterin connection with the sub- 
ject-matter of the trial which would be at all 
likely to influence jurors in the performance of 
duty, the act will constitute ground for a motion 
fora new trial. *. * * If it be proved asa 
fact, or may be presumed as a conclusion of law, 
that the verdict may have been influenced by in- 
formation received from sources outside of the 
evidence in the case, such a verdict is subject to 
be set aside ona motion fora new trial.” 
also, Carter vy. State, 9 Lea, 440. Without con- 
sidering that portion of the article containing a 
misrecital of the evidence, we pass to the ex- 
tract quoted apove. That extract, in effect, states 
that two men will hang the jury, and that their 
identity is known to the public. If there were 
men upon the jury who were wavering as to the 
character of their verdict, it is impossible for 
this court to say that this article, when read in 
the jury room, did not have the effect of direct- 
ing their final action. We cannot say from an 
inspection of the record that the reading of it by 
the jurors had no effect upon the character of the 
verdict rendered. We cannot say that the ver- 
dict of guilty is based wholly upon the evidence 
introduced at the trial. The article goes to still 
greater lengths, and intimates that attempts are 
being made to corrupt the jury. It appears that 
the term ‘‘Colonel Mazuma”’ not only does not 
indicate some gentleman with a military tithe, 
but it does not even refer to a person'at all. We 
fail to find the term mentioned by our lexicog- 
raphers, but understand it to be a modern pro- 
vincialism, probably emanating from the daily 
press, and used when referring to the corrupt ap- 
plication of money in the accomplishment of cer- 
tainends. If these jurors understood this term 
with the signification thus attached to it, it of 
itself furnished ample material to demand a re- 
trial of the case. We see no other error in the 
record. As was said in People vy. Mitchell, 34 
Pac. Rep. 698: “It is unfortunate for the jury 
system, and for the cause of justice, that such 


See, 


episodes should occur in the trial of causes; but 
the evil will be soonest suppressed by wiping out 
verdicts rendered under such circumstances.” It 
is ordered that the judgment and order be re- 
versed, and the cause remanded for a new trial. 
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NotrEe—Change of County Boundaries.—Upon gen- 
eral principles of law, if part of a county is separated 
from it by annexation to another or by the creation of 
anew county, the remaining part of the county re- 
tains all its property, powers, rights, duties and priv- 
ileges, and remains subject to allits obligations and 
duties, unless some express provision to the contrary 
be made by the acts authorizing the separation. 4 
Amer. & Eng. Encyclopedia of Law, 353; School Com- 
missioners v. School Commissioners, 35 Md. 206; In- 
habitants of Hampshire v. Inhabitants of Franklin, 16 
Mass. 86; Laramie Co. vy. Albany Co., 92 U. S. 307 
(which case contains a comprehensive review of the 
law affecting the status of counties and the power of 
the legislature over the same); Eagle vy. Beard, 33 
Ark. 497; Asken v. Hale Co., 54 Ala. 648; Town of 
Depere v. Town of Bellcone, 31 Wis. 120; Whitney v. 
Stowe, 111 Mass. 373; Stone vy. City of Charlestown, 114 
Mass. 214! See note to Moss v. Shea,85 Amer. Dec. 
100. Where the organization of a new county is pro- 
vided for by law, the acts of the officers of the old 
county throughont the territory designated for the 
new, done after the passage of the act, but before the 
actual organization ofthe new cdunty, are valid. 
Clark v. Goss, 12 Tex. 3895, 62 Amer. Dec. 531, with 
note. On the other hand, however, the formation of 
anew county givesit all the jurisdiction over the 
territory and the persons and property within it; 
both civiliter et criminaliter, which the old county 
would have possessed had the new county never been 
erected. Drake’s Admin’s v. Vaugh,6 J.J. Marsh 
(Ky.), 147. Thus where a county has been divided a 
criminal act done before the division within the ceded 
territory can be prosecuted only in the new county. 
State v. Donaldson, 3 Heisk. (Tenn.) 48; State v. 
Jones, 9 N. J.L. 857. The courts of the old county, 
however, may be said to have jurifdiction after creo- 
tion of a new county at least until complete organiza- 
tion of the latter. People v. McGuire, 32 Cal. 140. 
See, also, State vy. Hart, 4 Lred. (N. C.) 222. 

Reading Newspapers by Jury —The mere fact that 
jurors are permitted by the officers of the court dur- 
ing the progress of a protracted trial, even for a cap- 
ital offense to read the newspaperg. does not of itself 
furnish ground fora newtrial. Thompson & Mer- 
riamon Juries, § 350; United States v. Gilbert, 2S5umn. 
19, 81, 823. The mere fact that jurors, after they are 
impanelled, have read copies ofa newspaper contain- 
ing nothing about the case, except that it was on trial, 
is not suflicient ground for a new trial. Fogarty v. 
State, 80 Ga. 450. Even where ina eapital trial, be 
fore the whole jury was impanelled, some of the 
jurors, while in the jury-box in the presence of the 
court, and with the knowledge of the counsel for the 
accused, read a newspaper containing a diatribe 
against one of the counsel for the prisoner and no ex- 
ception was taken to this at the time, it was held no 
ground fora new trial. Hunter v. State, 43 Ga. 484. 
And where ina criminal trial, during a recess of the 
court a spectator handed to ajuryman at the latter’s 
request a newspaper, over the eastern dispatches in 
which the juror glanced and handed the paper back, 
as there wasin this conduct, though imprudent, no 
possible injury to the defendant, it was held no ground 
fora new trial. State v. Anderson, 4 Nev. 266. 

The rule which excludes books, papers and docu- 
ments not in evidence from the jury room seems to 
point to the propriety of carefully excluding from the 
minds of the jury newspaper reports of the trial and 
making the reading of such reports a ground fora 
new trial. Thrall y. Smiley, 9 Cal. 529; Farrar v. 
State, 2 Ohio St. 54. In criminal cases and especially 











in capital felonies where members of the jury are per- 
mitted to read editorial comments unfavorable to the 
accused a new trial ought always to be granted, In 
one case however in the United States Court where 
the jury were permitted by the court to read news- 
paper accounts of the trial a newspaper containing 
also editorial comments unfavorable to the accused 
was read by the jury. There was no proof however, 
that the editorial article was read by them. A new 
trial was denied in that case by Judge Dillon. United 
States v. McKee, 3 Cent. L. J. 258, through Judge 
Thompson, commenting upon the same says “this de- 
cision, it is believed, cannot be supported either by 
precedent or on principle.’? See Thompson & Mer- 
riam on Juries, See. 351, note. It has been held by 
many courts even in capital cases that the mere fact 
that members of the jury have been permitted to read 
such reports is not ground for a new trial unless the 
reports themselves contain something of a tendency 
to influence the minds of the jurors reading them to 
the prejudice of the prisoner. United States vy. Reid, 
12 How. (U. S.) 861; State v. Cucuel, 31 N. J. L. 249; 
People v. Gaffney, 14 Abb. Pr. (N.S.) 236. And the 
affidavit of jurors will it seems be looked to for the 
purpose of showing that they were not so prejudiced. 
United States v. Reid, supra; State v. Cucuel, supra; 
Chicago v. Dermudy, 61 Ill. 431: United States vy. 
McKee, supra. In a late case it appeared that on the 
second or third day of asix days’ murder trial and 
before defendant had opened his case a juror read 
newspaper comments adverse to defendant. The court 
being informed of this immediately gave instructions 
in the presence of the jury that newspaper comments 
should be kept from them. It was held that there 
was no absolute presumption of prejudice orinjury 
from the receipt of the articles and that the circum- 
stances showed none. State v. Jackson (Mont.), 24 
Pac. Rep. 218. The mere fact that newspaper articles 
got accidently into the jury room in civil trials es- 
pecially if not read by any of the Surors will not be 
ground for disturbing their verdict. Thrall v. 
Smiley, 9 Cal. 529; Chicago v. Dermody, supra. But 
where evidently inspired newspaper comments and 
reports of interviews of so gross a nature as to be 
well calculated to prejudice a jury against one of the 
parties to a cause have been published during a civil 
trial and presumably seen by the jury a new trial will 
be granted where the verdict is ugainst the parties 
attached. Meyer v. Cadwallader (U. 8. C. C.), 59 
Fed. Rep. 32. 


CORRESPONDENCE. 
INJUNCTIONS AGAINST LABOR UNIONS. 


To the Editor of the Central Law Journal: 

I observe your remarks, page 177, in last Friday’s 
issue of your JOURNAL, relative to injunction granted 
by the Superior Court of New York against the Jour- 
neymen Tailors’ Union, and the doubt which you ex- 
pressed as to whether the injunction in part is war- 
ranted by the authorities. I call your attention toa 
well-written article on the subject of “Wrongful In- 
terference,” American Law Review of January-Feb- 
ruary of this year, by W. L. Hodge of Baltimore, 
and, to the case of Lucke against Cutters’ Assembly, 
26 Atlantic Reporter, 505 (1893), decided in the Su- 
preme Court of Maryland. The principles of that case 
and of the law as contended for in the article referred 
to was sustained by Judge Taft, in an elaborate opin- 
ion given by him in the Circuit Court at Cincinnati, 
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in the case of Phelan, one of the leaders in the A. R. 
U. strike in Cincinnati. Upon principle as well as 
authority, I think that ‘ta system of patrol, picketing 
and espionage,’”’ as well as ‘“‘enticing,’’ carried on 
against the business of another with a view to inter- 
fere with his patronage and to drive away his employ- 
ees, is an illegal interference with his business, against 
which he is entitled to relief and redress. Numbers 
may give to it the effect of coercion; it has necessarily 
the quality of a boycott. It lacks the legal excuse of 
the exercise of a definite right in the use of one’s own 
property, or the conduct of one’s own business. It 
often happens that an injury inflicted on another in- 
cidentally in the exercise of a man’s right, respecting 
his property or the conduct of his business, may be in- 
flicted without responsibility. The ‘picketing’ and 
enticing in the cases to which your article refers is 
done, not in the exercise of any right respecting their 
own affairs and business, but for the sole purpose of 
injuring and obstructing another in the conduct of 
his. He has the right to earn his livelihood and ac- 
cumulate property, and that right is a fundamental 
one that should be carefully protected by law and the 
court, against every encroachment. 

Experience has shown how disastrous it may be to 
the business and even means of livelihood of the 
person against whom these methods are employed. In 
the case of Parker against the Bricklayers’ Union, an 
action was brought in the courts of this county for in- 
junction and damages! by a builder for just such in- 
juries as are described in your article. Their work- 
men were visited at the place of work, and persuasion 
used to induce them to leave plaintiff’s service; the 
material men were urged to refuse to supply mate- 
rial to them; those building were pursuaded to re- 
fuse contracts to them; violence was not employed 
anywhere. An injunction was granted, and upon 
trial substantial damages recovered and the case 
taken tothe Supreme Court of Ohio and there af- 
firmed. In Moores & Co. against the same defendant, 
referred to by Judge Taft in his decision, the same 
course was taken against the plaintiff who supplied 
material to Parker, the plaintiff in the above action. 
Their customers were visited, their delivery wagons 
followed and “espionage” and ‘‘enticing’” employed 
against them. They brought suit in the Superior 
Court of this city for injunction and damages. An in- 
junction was granted, and on trial substantial dam- 
ages also recovered; the case taken to the general 
term of the Superior Court, and judgment sustained 
in an elaborate decision rendered by Judge Taft, and 
subsequently affirmed by the Supreme Court of Ohio. 
In neither case was any violence employed. It was a 
case of persuasion and espionage pursued by defend- 
ants, for the sole purpose of injuring plaintiffs in 
their business and not done in the conduct of de- 
fendants’ business or in the use of its property. The 
distinction existing between the injuries inflicted in- 
cidentally in the course of your own business and 
that done gratuitously for the sole purpose of in- 
juring another is in force in the case of libel. A false 
statement respecting another made in good faith, in 
the course of one’s own business and in the legitimate 
prosecution thereof, is privileged; it is not privileged 
if made gratuitously and outside of the line of his 
business interests. It may be that I might induce 
my neighbor’s workmen to work for me, and thereby 
necessurily leave him, without being responsible 
to him for it, unless it may be that his workmen 
are under contract of employment for an unexpired 


term; but it is my business interests and the pursuit of 
my occupation that constitutes the excuse, moral or 





legal, for that interference. The constitutional right to 
pursue, in good faith, my business or calling for my 
own livelihood, for the accumulation of property, is 
my shield and protection. Why is this right not as 
sacred with the person against whom malicious or 
gratuitous boycott is employed, that is ruinous in 
proportion tothe number employed, and the moral 
restraint or intimidation exercised by such numbers. 

Is not this clear, manifest justice and the legal rule 
of equality among citizens that should be strictly 
maintained? It is true that enticing is accomplished 
through the agency of conversation, and fhe reasons 
of fact or opinion given to influence the mind of a 
customer or workman; but this liberty of con- 
versatiun that may affect the business of another has 
always been restricted, and its abuse, under the law, 
has always rendered the guilty party responsible in 
damage. Where my neighbor seeks my advice in 
confidence for his own affairs, and in good faith I give 
it to him, my communications are privileged; but if, 
without business or social obligation, I volunteer 
them, Iam responsible, and in all cases am liable, if 
such communications shall be maliciously made; this 
is the law of slander. 

Ihave the right to be upon the public ways and 
near my neighbor’s premises, if in the legitimate use 
and exercise of my right of passage; but whenever 
outside of the line of my own business and affairs and 
the right to use the street in connection with them I 
obstruct or interfere with their use by others, or 
obstruct and interfere with the access to, and con- 
duct of, my neighbor’s business thereon, | am liable 
to complaint or action. To picket a man’s business 
upon the public ways, or upon private property be- 
longing to others, is not within the scope of the legit- 
imate use of either. 

The power of harm which a combination of indi- 
viduals or interests may do to the business or means 
of livelihood of a person against whom a moral boy- 
cott may be directed, is now a matter of too general 
experience to be questioned, although it may be ex- 
erted only by picketing, espionage and enticing. The 
public expression of a large body of men connected 
with the business of a community is a power more 
formidable and effective than the threat of force or 
violence made by individuals. The customer will 
not sacrifice bis business interest or comfort to the 
smaller gratification of buying of a man he may like, 
or at the place that may be most convenient. No in- 
terests are so sensitive as business interests, and none 
are so controlling and powerful; a prudent man will 
always sacrifice mere sentiment to them. 

This subtle and effective mode of interfering with 
the business of others is the invention of modern 
times. The courts only answer the public need by 
extending their protection so as to meet the new de- 
vices of unlawful injury and harm to the rights of 
others. WARNER M. BATEMAN. 

Cincinnati, Ohio. 








BOOK REVIEWS. 


BRYANT’S CODE PLEADING. 

Though apparently designed for students, practi- 
tioners in code States will find this 12 Mo. vol- 
ume of nearly four hundred pages exceedingly useful. 
It contains a concise but well prepared statement of 
the law of pleading, under the Codes of Civil Proced- 
ure, fortified by the decisions of the courts, which ap- 
pear in the notes. It has also an introduction briefly 
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explaining the common law and equity systems of 
pleading, and an analytica] index, in whichis given 
the code provisions as to pleading in each of the States 
which have adopted the 1eform procedure. It also 
contains some good and practical suggestions as to the 
forms of pleadings. The author is the dean of the 
law faculty of the University of Wisconsin. Pub- 
lished by Little, Brown & Co., Boston. 


HARDWICK ON THE ART OF WINNING CASES. 


This book is quite readable, and doubtless will be 
of service in calling the attention of the younger 
members of the profession to the salient points which 
should bein mind inthe preparation for trial, and 
the conduct of cases in court. The older members of 
the bar would probably resent the imputation that 
they are not already familiar with the practical sug- 
gestions which the author makes, and yet we think 
that the best of them might not be injured at least by 
its perusal. It contains no citation of cases, but is sim- 
ply the statement of the author, founded upon a long 
experience at the bar, of the points essential to suc- 
cessful advocacy and management of cases. Its chap- 
ters treat successively of Preparation for Trial, State- 
ment of the Case, Examinatioa in Chief, Cross-ex- 
amination, Re-examination, Forensic and Popular 
Oratory, Address to the Court, Suggestions to Young 
Lawyers. It is a work of nearly seven hundred pages, 
well printed and bound in sheep. Published by Banks 
& Brothers. New York. 


AMERICAN AND ENGLISH ENCYCLOPEDIA OF Law, 
Vol. 24. 


As this series approaches its end, the great value 
of its volumes to the active practitioner is the more 
apparant. The present volume contains some 
lengthy and exceedingly well prepared papers. The 
one on Streets is especially noteworthy, being 120 
pages in length and containing a voluminous citation 
of authorities. There are also good articles on 
“Strikes,” “Subrogation,” ‘“‘Succession,” “Sunday,” 
“Surface Waters” and ‘“‘Survivorship.” The article on 
Suretyship is as long and complete as most treatises, 
being nearly 200 pages in length. The American and 
English Encyclopedia should be in the library of 
every attorney. We know of no series of volumes 
more practical and useful. Published by Edward 
Thompson Company, Northport, L. I, 


AMERICAN STATE REPORTS, Vols. 36 and 37. 


Volume 36 contains Denny Hotel Co. v. Schram 
(Washington), on the Right of One Corporation to Ac- 
quire Stock in Another; Gilson v. Delaware, ete. 
Canal Co. (Vermont), on Proximate and Remote 
Cause in Cases Involving Wrongful Acts; People v. 
Cannon (N. Y.), on the Validity of Statutes Creating 
Presumptions, all with exhaustive notes. It also con- 
tains many other cases of interest and importance. 
We find in volume 37, City of Potwin Place v. Topeka 
Ry. Co. (Kansas), on Mandamus to Private Corpo- 
rations to compel performance of duties; Fowler v. 
Lamson (Illinois), on the enforcement in other States 
ofthe Personal Liability of Stockholders; State v. 
Brewer (S. C.), on what Statutes Violate Prohibi- 
tions against Imprisonment for Debt; Bernard v. Tay- 
lor (Oreg.), on Wages and their Validity, and People 
v. Hayes (N. Y.), on Hx Post Facto Laws. The notes in 
these volumes are prepared by the editor, Mr. A. C. 
Freeman, whose name is a suflicient guarantee of 
able and conscientious work. Published by Ban- 
croft-Whitney Co. San Francisco. 








BOOKS RECEIVED. 


American Electrical Cases, being a Collection of all the 
Important Cases(excepting patent cases) Decided 
in the State and Federal Courts of the United 
States from 1873 on Subjects relating to the Tele- 
graph, the Telephone, Electric Light and Power, 
and other Practical Uses of Electricity. With An- 
notations, edited by William W. Morrill, author 
of “Competency and Privilege of Witnesses,” 
“City Negligence,” etc. Volume 1. .1873-1885. 
Albany, N. Y. Matthew Bender, Law Publisher, 
511-513, Broadway. 1894. 


Tables for ascertaining the present value of vested 
and contingent rights of Dower, Curtesy, An- 
nuities ape of other: life estates, damages for 
death or injury by Wrongful Act, Negligence, or 
Default, based chiefly upon the Carlisle Table of 
Mortality. Computed and Compiled by Florin 
Giauque, A. M. Author of “Settlement of Dece- 
dent’s Estate;” “Assignees and Insolvent Debt- 
or’s;” Guardians and Trustees;” ‘‘Notaries and 
Conveyancers;” Editor of ‘‘Revised Statutes of 
Ohio;” ‘‘Road Laws of Ohio,” etc., and Henry B. 
McClure, A. M., Members of the Cincinnati Bar. 
Cincinnati: Robert Clark & Co. 1894. 








HUMORS OF THE LAW. 





; During the trial of one of the Linwood Wreck cases, 
at Clay Center, Kansas, the following took place: 
The engineer of the Union Pacific train, the one tele- 
scoped in the wreck, admitted that he had run over a 
burning fusee, placed on the track to stop, at the 
same time saying to his fireman, “This is not accord- 


‘ing to Hoyle, butI am going to doit anyway.” The 


attorney for plaintiff was commenting on this fact, 
and frequently quoted the words: ‘Not according to 
Hoyle,” when one ofthe jurors, an intelligent farmer, 
arose and said: “Your honor, this gentleman has 
said a good deal about a Mr. Hoyle, and, if I remem- 
ber right, there was something in the evidence about 
him, too. I want to know who he was and just what 
he had to do with this wreck, as I cannot understand 
from the testimony, who he was.’”’ The juror could 
not understand why the people all smiled. 


On arecent occasion an advocate was arguing a 
patent case before the United States Supreme Court. 
He claimed an infringement of rights in the manu- 
facture of a new style of collar button. Incidentally, 
he spoke at length and with enthusiasm of the varied 
merits of the invention. Justice Shiras, whois the 
humorist of the Supreme Bench, interrupted his glib 
discourse by saying: ‘I wish to ask if, among the 
numerous admirable qualities of this collar button, 
one of particular and indispensable importance is em- 
braced. Ina word, if it falls and rolls under the 
bureau, can it be found again?” 

The query was put with the utmost apparent grav- 
ity, and it staggered the lawyer completely, so that 
after adding afew hesitating remarks, he closed his 
argument. Justice Brown and Justice Harlan were 
both convulsed with mirth, because it happened that 
each of them had lost a collar button that very morn- 
ing. Brown’s had rolled under the fireplace and 
lodged in a spot secure from recovery behind the gas- 
log. Whether the joke had any influence in the de- 
cision favorable to the plaintiff, which was rendered, 
nobody can tell.— Washington Star. 
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WEEKLY DIGEST 


Of ALL the Current Opinions of ALs the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions. 


ALABAMA .pcccccccccccsccccccccecee lO, 26, 29, 84, 36, 62, 63, 64 
ARIZOBA .00000 cvcccoces wheres sete rcceeoe 
ECT Sf ee ee 
COLORADO ...c0c ccccescccccesscccees ty 15, 16, 80, 85, 118, 119 
A - daccccecnccctoneeesevecstsvpoeeessesesceneses a, JOD 
ILLINOIS, 5, 6, 11, 13, 25, 44, 50, 51, 52, 73, 78, 88, 86, 88, 90 
92, 96, 98, 103, 115, 123, 124 
INDIANA...ceeseeseeeee- 20, 30, 33, 41, 45, 58, Q1, 114, 117, 122 
PEED cccccccee cvccccccensvccocsecescboososoccsccccese dD, &@ 
BLUE 2000 cccccccecssccese ae 
MASSACBUSETTS ............+++.56, 87, 94, 104, 105, 109, 125 
MICHIGAN. ..........9, 18, 22, 27, 46, 55, 67, 68, 69, 72, 74, 97 
MONTANA...... 
NEBRASEKA..cccccccce oe of 
PE NE <pvicnensds crsvessicenn sencsessoeeoucle WMS 
NORTH DAKOTA...... 
TERI 660 ccesvesccocses 
DN OE s ccedevssccocccosessccsesecoedly ai UOy OE, 4h, Oy 221 
TEXAS... ccccccccccsssescccel, 85, 40, 59, 65, 82, 107, 108, 126 
U.S. C. C. OF APP.....c000.00002, 3, 54, 57, 91, 102, 106, 118 
Se BRATS D.. Ooccvicccvescesesscsscusqeseses 
WER snsdvrscececeewosetees oer 
ove cosccoceccestt, OS, 


ee eee 



















Lacusiecs adguoiadniataiin eaestdaaea ae wae 
seeeeel7, 21, 61, 71, 99, 110, 116 
79, 89 















WISCONSIN. 


1, AcTIONS—Joinder — Sequestration and Replevy 
Bonds.—When, by giving sequestration and replevy 
bonds, the plaintiff in trespass to try title obtains pos- 
session of the premises, and then discontinues his ac- 
tion, but refuses to redeliver possession, the defend- 
ants may in one action recover on both bonds, joining 
the sureties in both.—FINEGAN V. READ, Tex., 278. W. 
Rep. 261. ‘ 

2. ADMIRALTY — Shipping — Carriage for Goods.—A 
clause ina bill of lading, giving the ship liberty ‘‘to 
tow and assist vessels in all situations,’ authorizes 
her, ifin the ordinary course of the voyage she falls 
in with another vesselin distress, to go to her assist- 
ance and tow her to such place of safety as, under the 
particular circumstances of the case, is most reason- 
ably accessible.—THE WELLS CiTy,U.S. C. C. of App., 
61 Fed. Rep. 857. 

%, ADMIRALTY—Shipping—Charter Party.—A charter 
party which makes the charter liable for demurrage 
only when caused by his default does not relieve him 
of liability for delay caused by his omission to per- 
form his covenants, eventhough heis not guilty of 
negligence.—SIXTEEN HUNDRED TONS V. MCLEOD, U. 
S.C. C. of App., 61 Fed. Rep. 849. 

4. ADMIRALTY — Maritime Contract — ‘‘Building” of 
Vessel.—A contract for the machinery ofa vessel is 
not enforceable in admiralty, where such machinery 
was supplied forthe completion of the construction 
of the vessel, and such vessel was not then completed 
for the purpose for which she was intended. —THE PaAR- 
ADox, U. 8. D. C. (N. Y.), 61 Fed Rep. 860, 

5. APPEAL — Jurisdiction of Supreme Court.—The 
amount of damages sustained by the plaintiff in an ac- 
tion at law is a question of fact, on which the decision 
of the Appellate Court is final.—WEsT CHICAGO ST. Ry. 

‘CO. V. BODE, Ill., 37 N. E. Rep. 879. 

- 6, APPHAL—Remittitur.—Where the Appellate Court 
is of ophiion that the verdict is excessive, it may, on 
the entry of a remittitur by plaintiff of part of his judg- 
ment,'afiirm the judgment for the, residue,even though 

*theaction befor unliquidated damages for a tort.—, 

»NOBTH QOHICAGO: ST. .R..CO., ¥, WRIXON, Ill., 37 N..E.! 
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7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Creditor 
—A creditor having, after assignment, levied upon, 
sold, and retained the proceeds of a part of the as- 
signed assets, cannot thereafter participate in the as- 
signment.—BEIFELD V. MARTIN, Colo.,37 Pac. Rep. 32. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Cred- 
itor’s Right of Action.—A voluntary assignment bya 
debtor of all his property for the benefit of all his 
creditors underthe assignment law of 1878, does not 
bar the right of a creditor to maintain an action against 
him to recovera personal judgment.—THOMPSON Vv. 
REEVES, Oreg., 37 Pac. Rep. 46. 


9. ATTACHMENT—Affidavit.—An affidavit for attach- 
ment may state in the alternative, as ground therefor, 
that defendant “is about to assign, dispose of, or con- 
ceal” her property, with intent to defraud.—JONES Vv. 
PEEK, Mich., 59 N. W. Rep. 659. 


10, ATTACHMENT— Attachable Property.—That prop- 
erty attached was part of property purchased by the 
debtor and another, and that it had been set off to him 
as his share, and removed by him to his own premises, 
is sufficient prima facie proof that it was subject to at- 
tachment against him, without proof that he had paid 
for it.—SCHAMRAGEL V. WHITEHURST, Ala., 15 South. 
Rep. 611. ‘ 

11. BANKS AND BANKING — Deposit in Trust.—Upon 
the deposit. in a city bank of funds for transmission 
to the credit of a country bank, for the use of the de- 
positor, the city bank becomes a trustee of the de- 
positor; and, where the country bank, by reason of its 
failure before the deposit was made, becomes unable 
to receive the deposit, the city bank is liable to the 
depositor, in an action for money had and received, 
forthe amount of the deposit.—UNION STOCK YARDS 
NAT. BANK V. DUMOND, III., 37 N. E. Rep. 863. 

12. BASTARDY.—A bastardy case, under our statute, 
in its inception, partakes of the nature ofa criminal 
case, but in its’ latter stages, after it has reached the 
Circuit Court, becomes a civil action.—BOND V. STATE, 
Fla., 15South. Rep. 591. 

18. BILL OF EXCEPTIONS — Special Assessment. — 
Where objections to a speciai ussessment are based 
upon the insufliciency of the ordinance ordering the 
assessment, no bill of exceptions tothe order overruling 
the objections is necessary in order to preserve the 
point on appeal, since the question is one of law, that 
is preserved by the record proper.— MCCHESNEY V. 
CITY OF CHICAGO, IIl., 37 N. E. Rep. 872. 

14. CARRIERS— Warehousemen— Negligence.— In an 
action against a railroad company for goods destroyed 
while in its warehouse, — the goods having been 
shipped under a contract that defendaunt’s liability as 
a common carrier should end when the goods reached 
the point of destination,—it appeared that the goods 
were stored ina warehouse near which was pileda 
large quantity of cotton, the cotton being very near 
the railroad tracks. About 15 minutes after a train 
passed, the cotton caught fire, which extended to the 
warehouse in which plaintiffs’ goods were stored: 
Held, that it was a question for the jury whether de- 
fendant, as a warehouseman, exercised ordinary care 
in protecting the goods.—St. Louis &S8. F. Ry. Co. Vv. 
Dopp, Ark., 278. W. Rep. 227. 

15. CHATTEL MORTGAGE— Insolvent.— Where an in- 
solvent debtor executes a chattel mortgage to certain 
creditors, with power of sale, and conditioned that any 
surplus over their claims shall be returned to the 
grantor, such instrument will be considered a mort- 
gage, and not a general assignment.—MCCORD BRAG- 
DON GROCER CO. V. GARRISON, Colo., 37 Pac. Rep. 31. 

16. CHATTEL MORTGAGE — Notice to Purchaser.—A 
person who takes a bill of sale of property, which 
states that is subject to a prior mortgage on the same 
property, is charged with notice of the mortgage; 


_though it is not recorded.—GHIO v. BYRNE, Ark.,27 8. 


W. Rep. 243. ae 
‘17, CHATTEL MORTGAGE—Sufliciency of Description. 


<A description in. a_chattel, mortgage which suggests 
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inquiry by the aidof which a party will be able to as- 
certain the location of property and to otherwise 
identify it issufticient.—LOVE Vv. PUTNAM, Neb., 59N. 
W. Rep. 691. 

18. CONSTITUTIONAL LAW— Disclosure by Judgment 
Debtors.—How St. § 8107 et seg., providing for compel- 
ling disclosures by judgment debtor as to his assets in 
a proceeding before the Circuit Court, upon the re- 
turn of an execution unsatisfied, are not unconstitu- 
tional.—LEE V. KALAMAZOO CIRCUIT JUDGE, Mich., 59 
N. W. Rep. 644. 

19. CONSTITUTIONAL LAwW—Qualifications of Electors. 
—That part of section 2 of article 50f the constitution 
of this State, as amended in 1867, which reads: ‘No per- 
son who has ever voluntarily borne arms aguinst the 
government of the United States, or in any manner 
voluntarily aided or abetted in the attempted over- 
throw of said government, except all persons who 
have been honorably discharged from the military 
service of the United States since the first day of April 
A. D. 1861, provided, that they have served one year or 
more therein, shall be qualified to vote or hold office 
in this State until such disability shall be removed by 
a law passed by a vote of two-thirds of all the mem 
bers of both branches of the legislature,’’—does not 
conflict with seetion 10, art. 1, of the constitution of 
the United States, and is a valid constitutional pro- 
vision.—BoOyYD V. MILLS, Kan., 37 Pac. Rep. 16. 

20. CONSTITUTIONAL LAW — Unexpended Tuition.— 
Rev. St. 1894, § 5968 (Rev. St. 1881, § 4482), which pro- 
vides that any school corporation, not expending all 
the tuition revenue apportioned to it by the State, 
shall return the surplus to the county treasurer, to be 
included in the county auditor’s report for distribu- 
tion at the next apportionment, is not a violation of 
Const. art. 8, § 1 et seqg., Which provides that the tuition 
inthe public schools shall be ‘‘without charge and 
equally open to all,” and that the general assembly 
shall make provisions for the distribution of the in- 
terest of the common-school fund not heretofore in 
trusted to the counties, and if any county shall fa'l to 
demand its portion of the interest the same shall be 
reinvested for such couity.—STATE V. MCLELLAN, Ind., 
37 N. E. Rep. 799. 

21. CONTRACT— Construction.—Where the parties to 
a contract have, with a knowledge of its terms, given 
it a particular construction, such construction will 
generally be adopted by the courts, in giving effect to 
its provisions.—PAXTON V. SMITH, Neb., 59 N. W. Rep. 
690. 


22. CONTRACT — Construction of Railroad—Power of 
Agent.—Tbree persons agreed to build a railroad, and 
for thut purpose formed a corporation. Two of them 
were to furnish the capital, and T, the third, was to 
have general cha’ ge of the construction, and the road 
when built was to be sold, and the proceeds equally 
divided: Held, that T could bind the corporation for 
supplies used in the construction, though not acting 
by any corporate authority.—MICHIGAN SLATE CO. Vv. 
IRON RANGE & H.B. R. Co., Mich., 59 N. W. Rep. 646. 


23. ConTRACT—Jury Trial—Equity Jurisdiction.—An 
action far damages on a contract involving the value 
of tools and plant in use, and not paid for; the value 
of materials on hand or delivered, or ready for deliv- 
ery subsequent to a given date; the reasonable value of 
unestimated work done after that date; the amount of 
15 per cent. earnings retained; interest from date of 
breach; and whatever profits plaintiffs would have 
earned, had he been permitted to complete the work 
under the contract,—may be transferred to equity, 
and referred to a special commissioner, without viola- 
tion of Const. art. 13, § 8, guarantying the right to trial 
by jury.—O’CONNOR V. HENDERSON BRIDGE CO., Ky., 
278. W. Rep. 121. 


24. CONTRACT FOR SALE OF LaND—Lien of Vendor.— 
Where the purchase of real estate is evidenced by con- 
tract only, and the purchase price is not paid, and the 
vendor retains the legal title as security for the unpaid 








purchase price, he holdsa lien uponthe property by 
virtue of the contract, and not simply the vendor’s lien 
that exists in equity where the vendor has parted with 
the legal title without payment.—RoBY Vv. BISMARCK 
NaT. BANK, N. Dak., 59 N. W. Rep. 719. 


25. CORPORATIONS — Quo Warranto—Corporate Pow- 
ers.—An ‘‘association or number of persons” who in 
conducting the business of insurance yrofess to limit 
their liability to the amount of money contributed by 
each, and assume to give perpetuity to the business by 
making membership certificates transferable by the 
assignment of the member or his personal representa- 
tives, are ‘‘acting as a corporation” so as to authorize 
a judgment of ouster on quowarranto under Rev. St. 
ch. 112, p. 787, wherethey have not incorporated ac- 
cording tothe statute.—GREENE V. PEOPLE, IIl., 37 N. 
E. Rep. 842. 

26. CORPORATION—Suit by Foreign Receiver.—A bill 
by areceiver ofa foreigu corporation, appointed in 
another State to collect or protect the assetsin Ala- 
bama, must aver that the officers of the corporation, 
at and prior to the time of filing the bill, either negli- 
gently or willfully, or in obedience toa court having 
jurisdiction of their persons, refused to protect the 
corporate assets in Alabama, it not appearing that the 
corporation has been dissolved, or otherwise incapac 
itated from bringing the suit, and an amendment toa 
bill which omitted such allegation, averring merely 
that the officers :efuse to do so at the time of filing the 
amendment, is insufticient.—ROGERS V. HAINES, Ala., 
15 South. Rep. 606. 

27. CREDITORS’ BILL — Pleading.—An allegation that 
the debtor executed a deed for a pretended considera- 
tion, by which he pretended to convey the land in ques- 
tion, sufficiently states the debtor’s ownership, in the 
absence of a demurrer.—GIBBONS VY. PEMBERTON, 
Mich., 59 N. W. Rep. 663. 

28. CRIMINAL EVIDENCE — Homicide—Threats.—De- 
fendant and two others (eye witnesses) testified that 
deceased was the aggressor, and had a pistol; that he 
swore he would kill defendant, and was drawing his 
pistol to do so when defendant fired. The State’s evi- 
dence went to show that deceased was unarmed, and 
not the assailant;that hemade né& hostile move against 
defendant; and thatthe shooting was deliberate: Held, 
that it was competent to prove deceased’s previous 
threats against defendant, though not communicated 
to him.—STATE v. TARTER, Oreg., 37 Pac. Rep. 538. 

29, CRIMINAL EVIDENCE—Murder.—Where there was 
evidence of threats by defendant against deceased at 
different times during the 12 months before the killing, 
an instruction that the probative force of the threat 
would be increased if it was frequently repeated, and 
the same cause for ill will continued to exist, was 
proper.—BEAVERS V. STATE, Ala., 15 South. Rep. 616. 

30. CRIMINAL EVIDENCE — Rape.—On indictment for 
rape the State may show that the place to which de- 
fendant took the girls was a house of prostitution kept 
by himseif, though this tends to prove him guilty of 
another crime.—Cross V. STATE, Ind., 37 N. KE. Rep. 
790. 

81. CRIMINAL LAW— False Pretenses — Obtaining 
Goods.—To render a person guilty of obtaining goods 
under false pretenses, his false representations need 
not have been the only moving cause that induced the 
other to part with the goods.—DONOHOO V. STATE, 
Ark., 27S. W. Rep. 226. 

82. CRIMINAL LAW—New Trial—Juror.—A juror’s 
opinion, expressed before he was called, that defend- 
ant was a ‘‘tough citizen,’”’ would not show that he was 
prejudiced, in the face of his voir dire testimony that 
he had no prejudice, and had formed no opinion as to 
defendant’s guilt or innocence.—STATE V. ANDERSON, 
Mont., 37 Pac. Rep. 1. 

33. CRIMINAL Law—Sentence.—Under Rev. St. 1894, § 
8818 (Rev. St. 1881, § 6218), which provides that in cares 
of commitment of a boy tothe reform school there 
shall bea finding entered of record showing the boy’s 
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age,a verdict committing a boy to the school until 21 
years of age, which fails to find the boy’s age, is er- 
roneous.—CoHEN V. STATE, Ind., 37 N. E. Rep. 809. 

34. CRIMINAL Law — Sentence to Hard Labor.— 
Where aconvict, having been sentenced to hard labor 
for the county, is detained in the custody of the sheriff 
for 20 days, the sentence not having been suspended, 
on account of a failure to provide for the reception of 
such convict, he is entitled to be discharged on habeas 
corpus, though he obtained an order at the time of his 
conviction granting him a certain time to file his bill 
of exceptions for an appeal, which has not expired.— 
EX PARTE GOUCHER, Ala., 15 South. Rep. 601. 

35. CRIMINAL LAW—Theft.—The indictment charged 
theft generally. The proof tended to show that, if de 
fendant stole the watch, he took it from the person of 
the owner without his knowledge or consent: Held, 
that a charge to find for defendant ifthe watch was 
stolen privately from the person of the owner should 
have been given without qualification.—DALTON V. 
STATE, Tex , 27S. W. Rep. 259 

36. CRIMINAL LAw—Void Verdict. — Though the jury 
returned a verdict upon which no lawful judgment 
could be entered, their discharge without the prisoner’s 
consent does not operate as an acquittal.—EX PARTE 
Browy, Ala., 15 South. Rep. 602. 

37, CRIMINAL PRACTICE—Indictment.—An indictment 
which does not charge the offense to have been “fe- 
loniously” committed is not an indictment for a felony. 
—STATE V. WHITT, W. Va., 198. E. Rep. 873. 

38. CRIMINAL PRACTICE — Presence of Accused.—In 
felony cases the accused must be presentin his own 
proper person from the inception of the trial upon the 
indictment to the final judgment, inclusive, when any 
thing is done affecting him, and the record must show 
his presence. He must be present when action is had 
ona motion fora new trial. — STATE V. PARSONS, W. 
Va., 198. E. Rep. 876. 

39, DAMAGES- Breach of Contract —Whena machinist 
has failed in his contract to put in mill machinery ofa 
certain capacity by a certain date, the miller, having 
an established business, can show his past + verage 
profits, and so fix the value of the use of the mill while 
the machinist’s default kept it idle (the change of 
process, as contracted for, being considered); but his 
damage should not be reckoned on an ‘estimate of 
profits he might have realized, had the mill worked to 
its guarantied capacity, atthe net profit of so much 
per barrel of flour, regardless of his experience of the 
real value of the use of the mill.—WILLIAMS V. ISLAND 
CITY MERCANTILE & MILLING Cu., Oreg., 37 Pac. Rep. 49. 


40. DAMAGES—Passenger on Sleeping Car.—Where a 
person severely afflicted with rheumatism pays fora 
berth on a sleeping car between certain points, mental 
suffering is not an element of damage for breach of the 
contract, in simply’ refusing to permit such person to 
occupy the berth asa bed inthe daytime.—PULLMAN 
PALACE-CAR CO. V. FOWLER, Tex., 27S. W. Rep. 268. 


41. DECEIT—Exchange of Property.—A complaint al- 
leging that plaintiff's intestate, to defraud plaintiff, 
falsely represented that his mill was worth as much as 
certain land of plaintiff's; thatthe mill had valuable 
machinery, in good repair, and was valuabie on ac- 
count of its extensive trade; and that such trade was 
worth more than five dollars per day in excess of ex- 
penses; and that plaintiff, relying thereon, exchanged 
his land for the mill, — sufficiently shows that such 
representations were of matters peculiarly within 
intestate’s knowledge, so that plaintiff had aright to 
rely on them. — BLOOMER VY. GRAY, Ind., 37 N. E. Rep. 
819. 

42. DEED—Acknowledgment of Married Woman.—An 
acknowledgment by a married woman on January 15, 
1887, toa deed, in which the certificate fails to show 
that she declared that she willingly executed the same, 
or that she acknowledged said writing to be her act, is 
void.—CLINCH RIVER VENEER CO. v. KURTH, Va., 198. 
E. Rep. 878. 














































43. DEED—Delivery and Acceptance.—A deed must 
not only be delivered by the grantor, but must be ac- 
cepted by the grantee. Acceptance may be express, by 
signing the deed or otherwise, or may be implied from 
circumstances. The assent of the grantee will be pre- 
sumed where the deed is beneficial to him, until dis- 
sent appear. Where dissent or disclaimer appears, 
the deed is inoperative, and the title to the thing 
granted reverts to the grantor by remitter from such 
disclaimer.—GUGGENHEIMER V. LOCKRIDGE, W. Va., 
198. E. Rep. 874. 

44. DEED—Reformation.—Where the preponderance 
of the evidence shows that adeed by a manto his 
mother-in-law was based upon a valuable considera- 
tion equal to the fair value of the land, and thereisa 
mistake in the deed, in the description of the land,a 
court of equity will reform the deed. — HENDERSON vy. 
MCKERNAN, Ill., 37 N. E. Rep. 867. 

45. DEED—Rescission—Conveyance by Futher to Son 
—A father conveyed to his son his farm, worth $5,000, 
in consideration of the son’s note for $500, and hig 
promise to maintain him during his life. The $500 was 
not paid. The father was supported until the son’s 
death, whereupon the son’s heirs refused tu carry out 
the agreement. Theson expended $785 in maintaining 
his father and improving the farm, the rental value 
of which for thetime he occupied it, and timber he 
cut therefrom, was over $1,C00: Held, thatthe father 
was entitled to judgment canceling the contract, and 
revesting him with title.—CREE Vv. SHERFY, Ind.,37N. 
E. Rep. 757. 


46. DowER—Release.—A contract by a wife, releasing 


her dower to her husband, is valid. — CHITTOCK V. 
CHITTOCK, Mich., 59 N. W. Rep. 655. 
47. DOWER — Statute — Repeal. — Act Nov. 29, 1862 


(Mansf. Dig. § 2599), which provided that a widow, on 
relinquishing her dower interest, could ciaim a child’s 
portion in the husband’s estate, was repealed by the 
adoption of the constitution of 1864, section 7 of the 
schedule of which provided that all laws in force on 
March 4, 1861, should be still in force, as it was evidently 
the intention of the constitutional convention to adopt 
such laws to the exclusion of all others.—MACK V. 
JOHNSON, Ark., 27S. W. Rep. 281. 

48. EJECTMENT—Title to Support.—The plaintiff in 
ejectment must showa good and sufficient title in him- 
self, and not merely prove want of title in the defend- 
ant who is in possession.— MCKINNEY V. DANIEL, Va., 
19S. E. Rep 880. 

49. ELECTIONS—Filing Notice of Nominations,—W here 
a political party assembled in convention places in 
nomination a candidate for a county office, and the 
president and secretary of such convention execute 
and verify a proper nomination certificate, which is 
presented to the county clerk in due time to be filed, 
and is left with him forthat purpose, it will be deemed 
to be filed within the meaning of the Australian ballot 
law, although no indorsement of filing is written 
thereon, and although it is afterwards mislaid or lost 
through the inadvertence or negligence of such officer. 
—RATHBURN V. HAMILTON, Kan., 37 Pac. Rep. 20. 


50. EMINENT DOMAIN—City Street—Condemnation of 
Land.—A petition by a city to condemn land fora 
street under the city and village act (Rev. St. ch. 24, 
art. 9), need not allege that the compensation to be 
paid could not be agreed on, as required by the. emi- 
nent domain act (Jd. ch 47, § 2).—LAKE SHORE & M. & 8S. 
Ry. Co. v. CITY OF CHICAGO, Ill., 37 N. E. Rep. 880. 


51. EMINENT DOMAIN— Railroad Land—Injunction.— 
The fact that opening a proposed street across railway 
land will prevent the railway company from using the 
land to store its carson, asit has been doing, is no 
ground for enjoining the opening of the street, since 
the damages sustained by the company are recover- 
able at law.—CHIcAaGo & N. W. Ry. Co. v. City OF CHI- 
CAGO, Ill., 37 N. E. Rep. 842. 

52. EMINENT DOMAIN—Special Assessment—Estoppel. 
—Where, in a proceeding to assess the cost of opening 
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an alley, itis sought to assess some of the cost upon 
the residue of a lot, of which part has been taken for 
the alley, it is proper to show by parol evidence that, 
in the proceedings to condemn the land forthe alley, 
the benefit accruing to the residue of the lot was offset 
against the damage done thereto.—LEOPOLD V. CITY OF 
CHICAGO, Ill., 37 N. E. Rep. 892. 


63. Equiry—Conversion of Realty.—When the real 
estate of an infant is converted into money by the or- 
der of the court, and the infant dies before attaining 
its majority, the fund will be treated as real estate, 
and descend to the heirs at law of the infant.—WETH- 
ERILL V. HOUGH, N. J., 29 Atl. Rep. 592. 

54. EVIDENCE — Letter — Presumption.—A letter re- 
ceived in due course of mail in response to aletter sent 
by the receiver is presumed, in the absence of any 
showing to the contrary, to be the letter of the person 
whose name is signed to it.—SCOFIELD V. PARLIN & 
ORENDORFF Co., U.S.C. C. of App., 61 Fed. Rep. 804. 

55. EVIDENCE—Parol Evidence to Vary Contract.— 
Defendant gave plaintiffs a written order to insert in 
their paper an advertisement for 12 months for $24, 
payable quarterly. After 6 months, defendant paid $12, 
and ordered the advertisement discontinued, but 
plaintiffs curried the advertisement for 12 months, and 
sued forthe balance: Held, that the instrument was 
such a written contract as would exclude parol evi- 
dence of a contemporaneous agreement that, if the ad- 
vertisement did not suit, it could be discontinued at 
any time.—COHEN V. JACKOBOICE, Mich., 59 N. W. 
Rep. 665. 

56. EXECUTORS—Payment of Mortgage.—An executor 
to whom the testator had devised land may, in the ab- 
sence of any contrary provision in the will, pay a mort- 
gage thereon out of the funds of the estate.—BROWN V. 
BARON, Mass., 37 N. E. Rep. 772. 

57. FEDERAL OFFENSE—Bail—Estoppel.—It is no de 
fense to a recognizance that a warrant for removal of 
the accu-ed from the district in which he was arrested 
was not signed by the proper judicial officer, where, 
without objection on that ground, the accused applied 
fora reduction of the bail originally fixed, gave such 
recognizance for the reduced amount, and was dis- 
charged thereon.—HuNT Vv. UNITED STATES, U.S.C. C. 
of App., 61 Fed. Rep. 795. 





58. FRAUDULENT CONVEYANCE—ACtion to Set Aside.— 
In an action by a judgment creditor to set aside a vol- 
untary conveyance by the debtor as in fraud of credit- 
ors, the fact that the debt was insolvent at the timethe 
judginent was rendered is not prima facie evidence that 
he was insolvent at the time the conveyance was made. 
—NEVERS V. HACK, Ind., 87 N. E. Rep. 791. 

59. FRAUDULENT CONVEYANCE—Instructions.—On an 
issue as to whether a conveyance by a debtor to a 
creditor was fraudulent, an instruction that the vendee 
would be protected, if he took only enough property 
to satisfy his claim, even though he knew that the con- 
veyance was made to defraud the other creditors, is 
objectionable, as the jury might infer therefrom that 
even legal fraud would not invalidiate such a convey- 
ance.—TRADERS’ NAT. BANK OF FT. WORTH V. Day, 
Tex., 27S. W. Rep. 265. 

60. FRAUDULENT CONVEYANCES — Mortgages. — Two 
things are indispensably requisite to render an abso- 
lute transfer a mortgage: First, the transfer must be 
made to secure the payment of a debt or the perform- 
ance ofa duty; and, second, a right of redemption 
must exist in the mortgagor.—STRIEBY V. CLINTON 
HILL LUMBER & MANUF’G CO., N. J., 29 Atl. Rep. 589. 


61. FRAUDULENT CONVEYANCE—Preferring Creditors. 
—A debtor who is insolvent, or in failing circumstances, 
may pay or secure one or more of his creditors in full, 
and thus create a preference in their favor, which 
may have the effect to exclude other creditors; and the 
question of whether such action was with an honest or 
with a fraudulent intent or purpose is one of fact, and 
not of law.—MEYER V. UNION BAG & PAPER Co., Neb., 
59 N. W. Rep. 696. . 








62, FRAUDULENT CONVEYANCE BY CORPORATION.— 
Where the stockholders and officers of an insolvent 
corporation convey all its property to another corpo- 
ration in consideration of mortgage bonds issued by 
the grantee on the property, and, without providing 
for the debts, divide the bonds, pro rata, among them- 
selves, such transfer is a fraud on fhe creditors of the 
grantor, thougb such creditors knew of and acquiesced 
in the transfer at the time; and such creditors may set 
it aside, whether the grantee is a stranger to the 
grantor, ora newcorporation formed by the share- 
holder of the latter.—FORT PAYNE BANK V. ALABAMA 
SANITARIOM, Ala., 15 South. Rep. 618. 

63. FRAUDULENT REPRESENTATIONS — Assumpsit.— 
One who has been induced to make a purchase by 
fraudulent representations may waive the tort, and sue 
in assumpsit.—STEINER V. CLISBY, Ala., 15 South. Rep. 
612. 

64. GARNISHMENT — Garnishee’s Answer. — If a gar- 
nishee’s general denial of liability is inconsistent with 
the particular facts stated by him, such facts control, 
and judgment may be entered without contesting the 
answer.—WHITE V. KAHN, Ala., 15 South. Rep. 595. 

65. HOMESTEAD — Abandonment.— Defendant built a 
house on a lot used as a homestead, connecting it with 
his old house by gas and water pipes and guttering. 
He used the upper part of the new house to store his 
household goods in, and the rear rooms were occupied 
by his servants. Parts of the house were temporarily 
leased, but defendant exercised control over the whole 
lot: Held, not to constitute an abandonment of the 
homesteaa.—PRUFROCK V. JOSEPH, Tex., 278. W. Rep. 
264. 

66. INJUNCTION — Exempt Property.—An injunction 
will not lie to restrain an execution sale of exempt 
property, where the complaint does not allege that 
the property has aspecial and unique value the loss 
of which cannot be compensated by damages.—PaR- 
SONS V. HARTMAN, Oreg., 37 Pac. Rep. 61. 

67. INJUNCTION— Restraining Garnishment Proceed- 
ings.—An injunction should not issue at the suit of the 
receiver of a corporation to enjoin a corporate cred- 
itor who has garnished certain corporate funds from 
proceeding with his suit, as hechas the right to be 
heard in such proceeding as to his rights to the 


funds garnished. — BALDWIN Vv. HOSMER, Mich., 
59 N. W. Rep. 669. 
68. INSOLVENCY — Receiver.—When an insolvent 


debtor, on examination, admits the possession of 
property, he must account for the same to the satis- 
faction of the court, or he will be held to still have it, 
andto be able to turn it over to one appointed as his 
receiver.—BURNHAM V. DILLON, Mich.,59N. W. Rep. 
643. 

69. INSURANCE — Assessments.— Members of mutual 
fire insurance companies cannot be assessed to pay 
losses occurring prior to the date of their policies.— 
DETROIT MANUFACTURERS’ MUT. FIRE IN8s. CO. V. MER- 
RILL, Mich.,59N. W. Rep. 661. 

70. INSURANCE — Foreign Insurance Companies.— 
Foreign insurance companies and _ associations, 
whether incorporated or not, before commencing 
business in this State, are required to obtain a certifi- 
cate of authority to do so, from the superintendent of 
insurance. That certificate, so long as it remains in 
force confers on the Company or association receiving 
it the right and privilege of carrying on its business in 
the State.—STATE V. ACKERMAN, Ohio, 37N. E. Rep. 
828. 

71. INSURANCE POLICY—Action—Time for Commence- 
ment.—Under a policy of insurance providing that no 
action thereon can be maintained unless commenced 
within 6 months after the fire, and that the damages 
should be payable 60 days after satisfactory proofs of 
loss shall have been received by the company, an ac- 
tion upon the policy is not barred if commenced within 
6 months from the expiration of the 60 days.—GER- 
MAN INS. CO. OFFREEPORT V. DAVIS, Neb., 59 N. W. Rep. 


698. 














272 





CENTRAL LAW JOURNAL. 





No. 13 

















72. INSURANCE POLICY—Condition.—A fire insurance 
policy, which provides that it shall be void ‘‘if the in- 
terest of the insured be other than unconditional and 
sole ownership,” issued on a dwelling, to one who 
holds the land under contract only, is not void, where 
he made no written application, and no representations 
as to ownership.—KNOP V. NATIONAL FIRE Ins. Co. OF 
HARTFORD, Mich., 59 N. W. Rep. 653. 


73. INTEREST—Compound Interest—Usury.—Where a 
note provides for compound interest, and the interest 
is not secured by coupons, only simple interest is re 
coverable.—BOWMAN V. NEELY, Ill., 37 N. E. Rep. 840. 


74. INTOXICATING LIQUORS—Illegal Sale.—Knowledge 
that the vendee of liquors is selling them in violation 
of law is no defense to an action by the vendor for their 
price.—GAMBS v. SUTHERLAND’S ESTATE, Mich., 59 N. 
W. Rep. 652. 

75. INTOXICATING LIQUORS—Unlawful Sale.— On atrial 
for an unlawful sale of liquor, the evidence showed 
that defendant loaned a bottle of whisky to one who 
promised to return itin kind: Held that, ifthe ex- 
change was made in good faith, it would not be a 
‘sale,’ and defendant should be acquitted, but if it 
was asubterfuge, to avoid the statute, it would bea 
sale, for which defendant should be convicted, and that 
the jury should have been so charged.—ROBINSON V. 
STATE, Ark., 278. W. Rep. 233. 

76. INTOXICATING LIQUOR—Sale.—Under Laws 1891, p. 
315, forbidding the sale of liquor to females in any wine 
room kept in connection with asaloon, evidence of 
such sale in a room used as a dining room or restau- 
rant, for lodgers in the upper part of the saloon build- 
ing, to female servants in charge of such rooms, is in- 
sufficient to sustain a conviction.—WALKER V. PEOPLE, 
Colo., 37 Pac. Rep. 29. 

77. JUDGMENT AGAINST VENDOR.—Plaintiff, having 
obtained a judgment against H for land which defend- 
ant had bought of H with knowledge of plaintiff’s 
rights therein, and without his consent, is entitled to 
judgment therefor against defendant.—MANAUDUS V. 
MANN, Oreg., 37 Pac. Rep. 55. 

78. JUDGMENT BY CONFESSION — Partnership.—Two 
judgments by confession were entered the same day 
against two defendants, as Cupartners. One was en- 
tered on ajudgment note signed by each partner in 
dividually, but not by them asafirm, andthe other 
upon a note signed by the firmin the firm name, and 
also by each partner individually: Held, that the 
plaintiffin the latter judgment had no prior right to 
the firm assets, both notes having been given for firm 
debts.—FARWELL V. HusTON, IIl., 37 N. E. Rep. 864. 

79. JUSTICES’ COURTS—Service of Summons.—Service 
of summons from a justice’s court on a ticket agent of 
a foreigu railway corporation is void, as such agent is 
not one authorized to receive summons by the justices’ 
act (section 18), providing for service on corporations; 
and the corporation act (section 88), authorizing such 
service on foreign corporations, does not apply to 
process from justices’ courts.—STATE V. KREUTZMANN, 
N.J., 29 Atl. Rep. 587. 

80. LrimITATIONS—Writ of Error.—The statute of lim- 
itations, to be available as a bar to the prosecution of 
awrit of error in this court, must be specially inter- 
posed at apreliminary stage ofthe proceeding, and 
before issue joined upon the merits. Ifthe protection 
of the statute be not thus invoked by the party entitled 
to it, it will be deemed waived.—HALEY V. ELLIOTT, 
Colo., 37 Pac. Rep. 27. 

81. MASTER AND SERVANT—Contributory Negligence. 
—In an action for personal injuries, the findings in the 
special verdict were that plaintiff was employed in de- 
fendant’s stone yard as a stone cutter. While plaintiff 
was dressing a stone, another stone, which had been 
placed on its edge, fell over on him, on account of its 
having been insecurely placed. Plaintiff had no knowl- 
edge of itsunsafe condition. At thetime of the injury, 
the person by whose order the stone was so placed had 
full charge of the yard: Held that, the place in which 








plaintiff worked being insecure, the judgment should 
have been rendered for him.—BLONDIN V. OOLITE 
QuARRY CO., Ind., 37 N. E. Rep. 812. 

82. MASTER AND SERVANT — Fellow-servants.—A sec- 
tion foreman, with authority to employ and discharge 
hands, is not a fellow servant of those under his con- 
trol; and it is immaterial that he derived such author- 
ity only from the roadmaster.—FT. WorTH &D. OC. 
Ry. Co. v. PETERS, Tex., 27S. W. Rep. 257. 

83. MECHANIC’S LIEN—Parties.—In an action to fore- 
close a mechanic's lien, persons to whom the property 
was conveyed after the recording of the notice of in- 
tention to hold a lien, and who claims to be the own- 
ers thereof, are necessary parties.—VORHEES Vv. BECK- 
NELL, Ind., 37 N. E. Rep. 811. 

84. MORTGAGE FORECLOSURE — Fraud.—In an action 
to foreclose a mortgage, and fora deficiency judgment, 
an answer alleging that defendant purchased the prop- 
erty subject to the mortgage, and that a covenant to 
assume such mortgage was fraudulently inserted in 
the deed by his grantor, is suflicient, without tender of 
a deed back to his grantor.—SWEETSER V. DIEHL, 
Mont., 37 Pav. Rep. 10. 

85. MORTGAGE — Mortgagor’s Equity—Attachment.— 
When a mortgagee has possession, through her agent, 
of specific mortgaged property, she may sue persons 
taking the same under an attachment against the 
mort gagor.—POUNDSTONE Vv. HOLT, Colo., 37 Pac. Rep. 

86. MUNICIPAL CORPORATIONS—Control of Streets.— 
An ordinance granting to private parties the right to 
construct for their own use a bridge over a public alley 
is invalid, since cities hold the fee of the ‘streets in 
trust for public uses only.—FIKELD Vv. BARLING, II1., 37 
N. E. Rep. 850. 

87. MUNICIPAL CORPORATION— Defective Sidewalk.— 
Notice to Selectmen.—Plaintiff fell over a root on the 
sidewalk on H avenue near its junction with C avenue: 
Held, that plaintiff's notice to the selectmen that she 
**fell over a root of a tree on the sidewalk of C avenue” 
was not necessarily insufticient.—FULLER V. INHABIT- 
ANTS OF HYDE PARK, Mass., 37 N. E. Rep. 782. 

88. MUNICIPAL CORPORATIONS — Drainage — Special 
Assessment.—Act June 22, 1885, which empowers cities 
and villages to construct and maintain drains and 
pumping works for drainage purposes, by means of 
special assessments, is constitutional; being author 
ized by Const. II]. art. 4, § 31, as amended in 1878, which 
authorizes the general assembly to provide for the 
organization of drainage districts and vests the corpo- 
rate authorities thereof with power to construct and 
muintain drains by special assessments.—MCCHESNEY 
V. VILLAGE OF HYDE PARK, IIl., 37 N. E. Rep. 858. 

89. MUNICIPAL CORPORATION— Improvements— Cer- 
tiorari.—When an act of the legislature limits the al- 
lowance of a certiorarito contest an assessment im- 
posed for a city improvement toa period commencing 
at the confirmution of such assessment by the council 
or governing body of such municipality, such period 
will not commence to run until there has been acon- 
firmation within the power conferred, and upon the 
notice required.—STATE V. CITY OF PERTH AMBOY, N. 
J.,29 Atl. Rep. 587. 

90. MUNICIPAL CORPORATIONS— Special Assessment. 
—Under Rev. St. ch. 24, art. 9,§ 28, which provides 
that commissioners appointed to make a special as- 
sessment shall file an affidavit stating that they have 
sent notice tothe property owners, does not require 
the affidavit to state the contents of such notice; and 
an incorrect recital of the notice inthe affidavit is 
mere surplusage, which does not invalidate the pro- 
ceedings.—SCHEMICK V. CITY OF CHICAGO, IIl., 37 N. E. 
Rep. 888. 

91. MUTUAL BENEFIT INSURANCE—Forfeiture.—A mu- 
tual benefit association insured its members ‘‘against 
personal bodily injuries effected during the continu- 
ance of membership in this insurance through exter- 
nal violent and accidental nreans,” and against death 
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resulting from such injuries within 90 days after the 
accident: Held that, where a member died within 90 
days after an accident that caused his death, the fact 
that before his death he ceased to be a member, be- 
cause of default in paying an assessment falling due 
after the accident, did not relieve the association 
from liability since its liability became fixed atthe 
time of the accident.—BURKHEISER Vv. MUTUAL ACCD. 
A8s’N OF THE NORTHWEST, U. 8. C. C. of App., 61 Fed. 
Rep. 816. 

92. MUTUAL BENEFIT INSURANCE—Forfeiture.—Where 
the by-laws of a mutual benefit association provide for 
forfeiture of membership if the member fails to pay 
any assessment “within 30 days from the date of the 
notice thereof,” a notice which is mailed so as to reach 
the insured November 30th, and which demands pay- 
ment on or before December 28th, is not sufficient to 
sustain a forfeiture, since the ‘‘date” of the notice is 
the time when itis or could be received.— UNITED 
STATES MuT. ACC. Ass’N OF CITY OF NEW YORK V. 
MUELLER, II11., 37 N. E. Rep. 882. 

93. NEGLIGENCE—Burden of Proof.—In an action for 
injnries received from a vicious horse hired from de- 
fendant, plaintiff contended that defendant told him 
“she was a switcher,” but did not kick, so far as he 
knew. Defendant contended that he told plaintiff to 
be careful, as the horse might kick if she got the lines 
under her tail. Both contentions were submitted for 
a special verdict: Held that, a charge that the burden 
of proof as to the first was on plaintiff, and, as to the 
second, on defendant, and, therefore, that it was im- 
material where the burden of proof lay, is erroneous, 
the burden of showing negligence being on plaintiff 
throughout.—OHLWEILER Vv. LOHMANN, Wis.,59N. W. 
Rep. 678. 

94. NEGLIGENCE — Injuries from Electric Wires.— 
Defendant, an electric light company, by license 
from the owner, had a standard on a building, which 
it licensed the telephone company employing plaintiff 
to attach its wires to. There was access to the stand- 
ard through the building. Plaintiff was ordered by 
his company to attach a wire to the standard, but, in 
stead of going through that building, he went upon 
the building adjoining, to reach it, and was injured 
by one of defendant’s wires, reaching from the stand- 
ard: Held, that defendant was not liable though [the 
wire was not properly insulated.—HEOTOR V. BOSTON 
ELECTRIC LIGHT Co., Mass., 37 N. E. Rep. 773. 

9%. NEGOTIABLE INSTRUMENT—Action on Note.—In an 
action on a note, defendant pleaded that, at the time 
of its execution and delivery, plaintiff deliverd to de- 
fendant two notes for collection, under an agreement 
to pay over the proceeds if collected, or return the 
notes if not collected, and that the note sued on was 
given to secure the performance of that agreement, 
and thatthe agreement had been performed: Held, 
that evidence of such agreement was not inadmissible, 
as varying a written contract by parol evidence.—La 
GRAND« NAT. BANK V. BLUM, Oreg., 37 Pac. Rep. 48. 

9%. NEGOTIABLE INSTRUMENTS — Negotiability. — A 
note given in payment for corporate stock which re- 
cites that the certificate of stock is to be surrendered 
on payment of the note is not negotiable.—VAN ZANDT 
Vv. HOPKINS, Ill., 37 N. E. Rep. 845. 

97. NEGOTIABLE PaPER—Fraud of Purchaser.—Where 
there is absolutely no evidence of plaintiff's mala fides 
in purchasing the note in suit, or knowledge of the 
fraud in its inception, a charge placing on defendant 
the burden of proving plaintiff’s fraud is harmless 
error.—RICE V. RANKANS, Mich., 59 N. W. Rep. 660. 

98. PARTNERSHIP—Death of Partner.—A banking firm 
issued a certificate of deposit, which was to draw in- 
terest to maturity, and not afterwards. One partner 
died, and the survivors continued the business at first 
under the old firm-name, and afterwards. under a new 
mame. They paid interest on the certificate from time 
to time after maturity: Held, that the recelpt.of such 
interest from the new firm did not release the estate 
of the deceased: partner érom: lidbility:.on the certifi- 
cate.—HAYWARD V. BURKE, II]., 37 N. E. Rep. 846. 








99.. PAYMENT—Receipt.—As against strangers there- 
to, a receipt is incompetent evidence of the payment 
thereby acknowledged ; for, as against strangers, such 
receipt is but the hearsay declaration of the party 
who signed it, made without opportunity for his cross- 
examination, and independently of the sanction of his 
oOath.—ELLISON V. ALBRIGHT, Neb.,59N. W. Rep. 703. 


100. PRINCIPAL AND SURETY—Bond of Collector.—The 
liability of sureties upon the official bond of a collector 
of revenue is limited by the terms of the bond, and 
cannot be extended beyond the reasonably necessary 
import of the same. — STATE V. MONTAGUE, Fla., 15 
South. Rep. 589. 

101. PROCESS—Service — By Attorney. — Service of a 
summons by plaintiff's attorney is void, he not beinga 
disinterested party. — RUTHERFORD V. Moopy, Ark., 27 
8S. W. Rep. 230. 

102. PUBLIC LANDS — Homestead Entry — Grant to 
State. — Lands selected by a State undera grant by 
congress (Act Sept. 4, 1841), were certified to it, and 
thereafter conveyed by it and its grantees. Several 
years afterwards, a settlement was made thereon by 
one claiming underthe homestead laws, but his ap- 
plication for entry and his final proofs were rejected 
on the ground of such previous selection and certifica 
tion: Held, that he stood in no such privity with the 
United States as would entitle him to maintain a suit 
to cancel the certification to the State, or to obtain the 
benefit thereof, on the ground that the lands were not 
subject to selection by the State. — DEWEESE V. REIN- 
HARD, U. 8. C. C. of App., 61 Fed. Rep. 777. 

103. QUO WARRANTO — Limitation. — The statute of 
limitations does notrun against the right of the people 
to test by quo warranto the legality of the organization 
of a village.—CATLETT V. PEOPLE, Ill., 87 N. E. Rep. 855. 

104. RAILROAD COMPANY—Fires — Leased Building.— 
Persons holding under a lease which provides that 
lessees shall rebuild in case of fire, and that they may 
alter or remove the buildings, or place new ones on 
the land, if the value of the premises is not impaired, 
may recover the full value of the building from a rail- 
road company negligently setting fire thereto.—An- 
THONY V. NEW YORK, P. & B. R. Co., Mass., 37 N. E. 
Rep. 780. 

105. RAILROAD COMPANIES — Injury to Employee — 
Passenger.—Plaintiff’s intestate was employed by de- 
fendant, and, when injured, was riding on one of it 
trains, but he was then not traveling on any service 
for it, nor was he being paid for his time, and defend- 
ant bad no control over him: Held, that he was one 
not in defendant’s employment, within the meaning of 
Pub. St. ch. 112, § 212, providing for the punishment of 
a railroad company in case one not in its employment 
is killed through the gross negligence of its servants. 
—DOYLE V. FITCHBURG R. Co., Mass., 37 N. E. Rep. 770. 

106. RAILROAD COMPANIES—Mortgage—Foreclosure.— 
A decree foreclosing a railroad mortgage directed that 
the property be sold, discharged of all liens and claims 
against the railroad company or its receivers, and that 
the price be paid partly in cash, to be applied in pay- 
ment of certain claims, and the rest in interest coupons. 
The road was sold to a purchaser who paid his bid in 
full, according to the directions of the court, and the 
sale was confirmed by the court: Held, that the court 
had no powerto direct the purchaserto pay a claim 
which had been adjudicated against the receiver after 
confirmation of the sale. — CHICAGO & 0. R. R. Co. v. 
McCammon, U.S. C. C. of App., 61 Fed. Rep. 772. 

107. RAILROAD COMPANIES—Receivers—Negligence.— 
Where the receiver of a railroad company js discharged, 
and the property returned to the company, undera 
consent decree, subject to all ec aims and liabilities 
then ‘existing against the receiver, the company is 
liable for negligent injuries during the recetvership, 
thongh no betterments are shown.—MIssoURI, K. & T. 
Ry. CO. OF KANSAS V. CHILTON, Tex. ,-27 8: W. Rep. 272. 

108) RAILROAD RIGHT. OF Way— Prescription.—Adverse 
possession and continuous use by a ‘railway company 
of a strip of land for 18 years, as aright of way for the 
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operation of its trains, creates an easement by pre- 
scription. — TEXAS & P. Ry. Co. Vv. GAINES, Tex., 27S. 
W. Rep. 266. 

109. REAL ESTATE BROKERS—Employment.—Evidence 
thatan agreement between plaintiff and defendants 
required plaintiff to convey certain property to the 
persons they might name, which was done, and that 
plaintiff paid defendants a commission for effecting a 
sale to such persons, and gave them an order on the 
vendee for certain personal property he (plaintiff) 
was toreceive in return, for which defendants gave 
the vendee a receipt, was competent to show that de- 
fendants acted ss pluintiff's brokers. — BASSETT V. 
ROGERS, Mass., 37 N. EK. Rep. 772. 

110. SALE—Delivery to Carrier.—The general rule is 
that the delivery of goods to a carrier consigned to the 
purchaser thereof is u delivery to such purchaser, and 
that the title of the goods so delivered to the carrier at 
once vestsin the purchaser; but this rule is nota 
universal one, and whether applicable in any case de 
pends upon the facts, circumstances, and contract be- 
tween the sellerand the purchaser, in the case.— 
HAVENS V. GRAND ISLAND LIGHT & FUEL CO., Neb., 59 
N. W. Rep. 681. 

111. SALE — Warranty.—Where a breach of warranty 
in the sale of a chattel is set up as a defense, it is nec- 
essary to allege that the purchaser relied upon the 
warranty, and was thereby deceived.— ABILENE NAT. 
BANK V. NODINE, Oreg., 37 Pac. Rep. 47. 

112. SHERIFF’S FEES—Estoppel.—Where a sheriff files 
his account for fees for a certain service, and accepts 
the amount allowed by the board of supervisors, he 
cannot afterwards recover additional fees for the same 
service which he omitted to claim in his first account; 
as when, in making an arrest, he was allowed fees only 
for the distance in going to the place of arrest, instead 
of for both going and returning with the prisoner.— 
GILA COUNTY V. THOMPSON, Ariz., 37 Pac. Rep. 22. 

113. SPECIFIC PERFORMANCE — Contract—Furnishing 
Water.—The specific performance of a contract by an 
irrigation company to furnish ua certain quantity of 
water will be enforced where the other party has con- 
structed a lateral drain to the canal, several miles in 
length, for the purpose of conveying the water to his 
farin.—COLORADO LAND & WATER CO. v. ADAMS, Colo., 
37 Pac. Rep. 39. 

114, SPECIFIC PERFORMANCE — Parties.—W, who had 
a contract with O for the conveyance of Jand, con- 
tracted with plaintiff to convey a certain portion 
thereof to him. Defendant agreed verbally with W 
and plaintiff that, in consideration of the land being 
conveyed to him, he would convey to plaintiff said 
portion: Held, that plaintiff was a proper party to en 
force the conveyance to him by defendant.—BORUFF 
v. Hupson, Ind., 37 N. E. Rep. 736. 

115, SPECIFIC PERFORMANCK—Kequisites of Contract. 
—An offer to exchange lands, signed by one of the 
parties, but not addressed to any one, and not nam- 
ing the other party, is not enforceable for want of mu 
tuality, though the other party has signed his name at 
the lower left hand corner, next to one who signed as 
a witness.—WINTER V. TRAINER, Ill., 37 N. E. Rep. 
869. 

116. STATUtE — Penal Statute—Effect of Repeal.— A 
penal statute is an :ct by which a forfeiture is im- 
posed for tran-:gressing the provisions of theact. It 
may also be remedial in one part, and penal in an- 
other. The effect, and not the form, of the statute, is 
to be considered ; and if its object is clearly to iuflict 
a punishment on a party for doing what is prohibited, 
or failing to do what is commanded to be done, it is 
penal in its character.— GLOBE PUB. CO. V. STATE 
BANK OF NEBRASKA AT CRETE, Neb., 58 N. W. Rep. 683. 

117. TRLEGRAPH COMPANIES — Failure to Transmit 
Message.—Under Rev. St. 1894, §§ 5511, 5512, prescribing 
a penalty for failure to transmit telegrams impartially, 
and in the order of time in which received, no penalty 
can be recovered for tailure to transmit a message in 

advertent:y received, to a point where the company 
hus no office. —PETERSON V. WESTERN UNION TEL. Co., 
Ind., 37 N. E. Rep. 810. 





118. TrRIAL—Cross-examination.—Refusing to permit 
counsel to inspect, for purposes of cross examination, 
a memorandum used by a witness to refresh his 
memory during his direct examination, is not ground 
for reversal, where, on the finding of the court on ‘the 
question involved, it is clear that no cross examina- 
tion could have affected the result.—NATIONAL BANK 
OF COMMERCE OF KANSAS CITY, MO. V. FIRST Nat. 
BANK OF KANSAS City, KAN.,U. S. C. C. of App, 61 
Fed. Rep. 809. 

119. TRusTsS—¥ollowing Misapplied Funds.—When a 
banker appointed administrator of an estate, has 
charged the funds collected into his general deposit 
account, and thereafter assigned for the benefit of 
creditors, the administrator d. b. n. cannot follow 
the funds into the hands of the banker’s assignee, nor 
be dec. eed a preference in respect thereof.—HOLDEN 
Vv. PIPER, Colo., 37 Pac. Rep. 34. 

120. Trust — Purchasers from Trustee.—Where the 
son in lawand housekeeper of a trustee purchase trast 
property from one to whom it had been fraudulently 
conveyed by the trustee, the taking of a deed there- 
for from the trustee is insufficient to charge them with 
notice ofa breach of trust, if the price paid is ade- 
quate.—HAWLEY Vv. TESCH, Wis.,59 N. W. Rep. 670. 

121. WATERS—Irrigation—Appropriation.—Where one 
constantly uses water appropriated for his land, but 
from time to time diverts it through different ditches, 
the abandonment of one ditch does not constitute an 
abandonment of the water right, so long as the water 
continues to be diverted through another ditch.— 
KLE'NSCHMIDT V. GREISER, Mont., 37 Pac. Rep. 5. 

122. WiLL—Charities—Devise to County Commission- 
ers.—A board of county commissioners is a corpora- 
tion capable of taking a devise forthe establishment 
of a home for the benefit of worthy homeless people 
and orphans, within the meaning of Rev. St. 1894, § 
2726 (Rev. St. 1881, § 2556), providing that a devise may 
be nade to any person or corporation capable of hold- 
ing the same.—BOARD OF COM’RS OF RUSH COUNTY V. 
DINWIDDIE, Ind., 37 N. E. Rep. 795. 

128. WILL—Contest- Evidence.—In the contest of a 
will itis proper to allow a subscribing witness, who 
was also the attorney who drew the will, to state that 
he observed no indication of undue influence on the 
mind of the testator.—TAYLoOk V. PEGRAM, IIl., 37 N. 
E. Rep. 837. 

124. WILL—Contest—Jurisdiction.—Under Rev. St. ch. 
148, § 7, which provides that if any person interested 
shall within three years after probate of a will, or, in 
cause of an infant, within three years after attaining 
majority, contest the validity of the will by bill in 
chancery, an issue at law shall be made up, whether 
the writing offered for probate isthe will ofthe de- 
ceased, such a bill, filed within the prescribed time, 
givesthe court jurisdiction to investigate every ground 
upon which the validity ofthe will may be assailed, 
even though some of such grounds are not fully al- 
leged till the bill is amended, after the expiration 
ofthe three years.—SINNET V. BOWMAN, III., 387 N. E. 
Rep. 885. 

125. WILL—Powers of Trustee.—A testator devised to 
a trustee a fund to be held for his granddaughters, pro- 
viding for the payment of the income to them, and, in 
case either of them married, that the trustee might, in 
her discretion, advance a reasonable sum as a mar- 
riage portion, and if the beneficiary died, leaving is 
sue, oue half of the trust fund, less the marriage por- 
tion advanced, should go to such issue: Held, that 
the testator did not contemplate that the whole of the 
trust fund should be used as a marriage portion, nor 
that such portion should be paid in installments.—IN 
RE CROFT, Mass., 37 N. E. Rep. 784. 

126. WITNESS — Competency — Parties in Interest.— 
The proponents of a will are competent witnesses in 
their own behalf under Rev. St. art. 2246, providing 
that no person shall be incompetent to testify because 
he is a party to or interested in a ‘‘suit or proceed 
ing.””—MARTIN V. MCADAMS, Tex., 278. W. Rep. 255. 
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EQUITY PRACTICE. 


Equity Practice for all State Courts and for all Federal Courts. 


BY 


CHARLES F. BEACH JR. 


(Of the New York Bar.) 


ABOUT MODERN EQUITY PRACTICE: 
FROM JUSTICE BREWER. 


W. H. ANDERSON & CO., Topeka, Kansas, 
Cincinnati, Ohio: July 26, 1894. 


Gentlemen: I have taken time to examine with some care the two 
volumes of Beach’s Modern Practice in Equity, and can now give 
them a hearty endorsement. If I were to select the one feature which 


most impresses me, I should name their usefulness in the every-day 
practice in Courts of Equity. That which one needs to know for the 
preparation of his case, and for carrying it through the courts of both 
original and appellate jurisdiction, is placed before him so clearly and 
accurately that nothing but the grossest inattention will permit a mistake. 

Only one who has had large and successful experience in the handling 











of Equity cases could describe so well the various steps in their progress, 








and solve so satisfactorily the many embarrassing questions which not in- 
frequently arise therein. And when the growing number of Equity suits 
and the great interests involved in them are considered, surely the pro- 
fession will welcome a treatise which lends such a helpful hand to both 
counsel and Court, and which I can but think is destined to speedily 
become a recognized and standard authority on the questions discussed 
therein. 





Yours respectfully, 
DAVID J. BREWER. 
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